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1. EXECUTIVE SUMMARY

- The consultation on retail payment services potiogl the Payment Services Directive
(PSD) has been successful. Eleven responses weeevaeé from a wide variety of
stakeholders both from Malta and from other EU ¢oes. Many of these were
coordinated responses by organisations or assmtsatin behalf of their members. Further
views were expressed by stakeholders orally duiifigrmation sessions, seminars and
bilateral or multilateral meetings held at, or atted by, the Central Bank of Malta.

- Various domestic respondents indicated their biagaport for the approach proposed by
the Central Bank of Malta, as set out in the Cdasuke Paper, in respect of the
repositioning of cash and cheques and the regylétamework applicable to cheques and
other payment instruments. Throughout the consdtageriod, the Central Bank of Malta
received positive and enthusiastic feedback from plblic sector, credit institutions,
financial institutions, the business community, stdated bodies and consumers. As such,
generally speaking, it appears that a broad ndtmmresensus exists in respect of the issues
identified by the Bank in its Consultative Papey,veell as in respect of its vision for the
future development of its retail payment servicekcy.

- A large number of domestic and international stalsdrs engaged actively in, and
dedicated significant resources to, this conswoltaprocess. It is clear that many entities
recognised the importance of the process and uodershat its outcome will considerably
change the payment services market landscape i@ Mal

- Respondents indicated strong support for a harradnisiplementation of the PSD, and
encouraged regulators to work towards harmonisgdeimentation across the EU in order
to avoid inconsistencies.

- The Bank received various highly-detailed responskgh have provided both a high
guantity and quality of feedback, comment and ligiehce. This information will be very
useful to domestic regulators in elaborating rggayment services policy, and will allow
for much higher quality transposition measures thauald have otherwise been possible.

- Various concrete initiatives to promote value adsediices have been submitted. Yet, it is
clear that regulatory review and robust marketh&gu coordination will be needed to
deliver many of the strongest potential advantag&EPA and the PSD.

- Stakeholders broadly share the Bank’s view thaeld@ments are such that the present
traditional methods of processing and executingilreiustomer's payments need to be
changed. In particular, along with the Central Bastakeholders hope to see SEPA
become a success leading to substantial developmem-payment, m-payment, e-
invoicing, and e-reconciliation.

! Council Directive (EC) 2007/64 of 13 November 206n payment services in the internal market amending
Directives 97/7/EC, 2002/65/EC, 2005/60/EC and 208/&C and repealing Directive 97/5/EC, at:
{http://eur-lex.europa.eu/LexUriServ/LexUriServ.dg2®J:L.:2007:319:0001:0036:EN:PDF

2 The terms ‘Central Bank of Malta’, ‘Central Bardnd ‘the Bank’ are used interchangeably within tliswinent,
save as indicated otherwise by the context.




2. INTRODUCTION

The Central Bank of Malta published a ‘ConsultafRagper on Retail Payment Services Policy and
the Payment Services Directivebn 28 January 2008 following pre-consultation wiither
authorities, including the MFSA and the OFC.

The Consultative Paper was sent to 216 potentiatBrested parties identified by the Bank and
was publicised on the Bank’s website as well asnieyans of press releases and articles published
in the domestic press. The consultation processoniggally to last nine weeks, until 31 March
2008. However, following the receipt of various wegts for an extension of that period, the Bank
decided to extend the deadline by a further month 80 April 2008.

The consultation on retail payment services pobeyl the PSD has been successful. Eleven
written responses were received from a varietytakeholders, both from Malta and from other

EU countries, though, as the Bank actively encaegagrious stakeholders to submit coordinated
responses through the constituted bodies or assmsavhich represent them, it is clear that the
number of organisations

involved in the Responses received by respondent type

elaboration of these

responses was Maltese financial institution Government departments
Signiﬁcanﬂy |arger than associations (1) and entities (2)

the number of responses. wmaitese banking
associations (1)

A minority of Audit
respondents answered all firms (1)
the questions asked, with

the majority focusing on E;;i?ne;n

thos_e QU?SIIOI’]S of associations (4) International
particular interest to card schemes (2)

their line of activity.

However, a majority of respondents also went beythiedquestions posed directly and expressed
other views or concerns, often submitting sepadstailed documents addressing issues they
perceived to be of particular relevance.

The Bank also had the opportunity to engage withde variety of interested parties, and received
a large amount of constructive comment and feediacig information sessions, seminars and
bilateral or multilateral meetings organised or radded by members of its staff and its senior
officials.

During the consultation period, the Bank (alonghwiite MFSA) also attended meetings of the
PSDTG set up by DG Internal Market of the Europ€mmmission, along with the regulators
from all other EU member states (plus Norway) resgae for the transposition of the PSD within
their respective national context and the ECB. R®DTG seeks to come to a common
interpretation of the various provisions of the R8Dparticular those lacking clarity or open to a
certain degree of interpretation, in order to easts harmonised transposition into national law.

3 Central Bank of MaltaConsultative Paper on Retail Payment Services Politythe Payment Services Directive
28 January 2008, available at:
{http://www.centralbankmalta.org/updates/Downloadisiipdiyment_serv_cons_paper_2008pdf




Events organised or addressed by the Central Bank of Malta

Title Organised by Type of Date
event

. . — Central Bank of Malta
Making the Single E_uro_ Paymerwts — Malta Chamber of Commerce .
Area (SEPA) a Reality in Malta: A . National

; and Enterprise (CoCE) 26-Oct-07
National Conference to launch . Conference
SEPA in Malta — Malta Bankers Association

(MBA)

Integration of Maltese financial — Institute of Financial Services,

9 Malta (IFS)

services in the Single Euro
Payments Area (SEPA)

— Malta Financial Services bR Oct, Nov-07

Authority (MFSA)

BOV/MHRA Q4 — 2007 Hotel — Malta Hotels and Restaurants Business

Survey Presentation Association (MHRA) Breakfast 14-Mar-08
Information session on the PSD and — Malta Hotels and Restaurants Information 26-Mar-08
SEPA for financial controllers Association (MHRA) session

Unlocking the Challenges and
Opportunities offered by the Single
Euro Payments Area and the
Payment Services Directive

— Malta Business Weekly BUSINEss
— Bank of Valletta plc. Breakfast 06-Jun-08
— Central Bank of Malta

The Single Euro Payments Area — Institute of Financial Services,

Project & the Payment Services Malta (IFS) 6 sessions
Directive: An Awareness — Malta Financial Services Awareness (3 hours)
Programme on the Single Euro Authority (MFSA) Programme over
Payments Area Project and the — Central Bank of Malta May/Jun-08

Payments Services Directive

Sessions with officials and/or
members of the:

— Malta Business Bureau (MBB)

Bilateral or
— Association of Licensed multilateral
Financial Institutions (ALFI) information
— Malta Chamber of Commerce — Central Bank of Malta fsjlsg’v'v?::; Various
and Enterprise (CoCE) requests by
— Malta Hotels and Restaurants these
Association (MHRA) organisations

— Malta Federation of Industry
(FOI)

The Bank took advantage of intelligence collectedughout the consultation process in order to
bring to the attention of the PSDTG various tras#mn or implementation issues identified in
the domestic context, and was able to obtain cometaifications and/or common interpretations
in respect of these whilst ensuring that commomifdations and/or common interpretations
agreed to in relation to issues brought to thentitie of the group by other regulators provided
adequately for Maltese regulatory and market riealitThe outcome of this process should allow
for national transposition measures which providegher degree of clarity than may be found
within the PSD, whilst ensuring that these measarecompliant with the interpretative views of
the Commission and other member states. This shealdl to both increased legal and market
certainty, less national variance in implementgtiand less likelihood of infringement
proceedings due to differences in interpretatiotwben the European Commission and domestic
regulators.



3. RESPONSES
3.1. Reactions to the Central Bank of Malta’s vision

Various respondents acknowledged and, often erabtisally, shared the views and the vision of
the Bank, especially insofar as the repositionihgash and cheques and the use of more efficient
and secure payment instruments are concerned.

One public sector respondent noted that a progectiirently underway between the Bank and the
Ministry of Finance, the Economy and Investment #teuld pave the way for the introduction of
SEPA instruments across all Government departments.

3.2. Transposition of the Payment Services Directive
3.2.1 General

3.2.1.1 Use of national discretion

While the PSD is a maximum harmonisation Directiwegny provisions give member states
discretion in implementation. One respondent fedt tthe use of such discretion may raise a
number of interpretation issues. In the light of firective’s aim of harmonising the regulatory
regime for payment services across the EU, andcedlyein connection with SEPA, this
respondent strongly supported a harmonised impleatien across the EU in order to avoid
inconsistencies. Various other respondents notatltkiey would prefer the least possible use of
national discretion, save when there are patend geasons.

3.2.1.2 Transposition date

The Maltese legislature is bound to finalise tlas$position of the PSD into domestic legislation
by 1 November 2009. However, it may also electdesd earlier. Within this context, respondents
made the following remarks:

0 PSPs that are already operating on a pan-Europesis Will need to conduct a thorough
review and implement systems, process and docuti@ntehanges across the whole of
their operations in order to ensure compliance wlith PSD. In order to facilitate an
orderly transition to a post-PSD world, it is cricithat pan-European players have
sufficient time to make these changes and are tabtell out the changes with a single
implementation date in mind for the whole of Europgmely 1 November 2009.

O If some countries introduce the PSD in advancéefitansposition deadline, there is a risk
of having a non-harmonised framework in the shennt This would create operational
and legal difficulties for the SEPA schemes, asehegould not be a level playing field
within the group of SEPA countries at least for samonths.

O A single implementation date would allow increasednsposition benefits from a
coordinated interpretation of the Directive (wheeguired), rather than having early,
possibly incomplete interpretations, in conflicthviater transpositions;

0 The small size of the market in Malta allows forliag Early adoption (though not
necessarily early entry into force) should be enaged, along with innovative moves to
make Malta more attractive for international invesnt (the respondent gave the example



of “the UK's bold step” to introduce real-time tsf@rs between accounts at different local
banks by mid-2008).

3.2.1.3 Retroactive application of PSD

One respondent felt that implementing legislatioowd clarify that the PSD does not apply to
PSU relationships or payment transactions commepigedto the effective date of the legislation.
The respondent gave a number of examples of patgnibblems that could occur otherwise. In
particular:

0 Article 57(1)(c) provides that a PSP must be ablproduce evidence of notification, for a
period of 18 months from the date of notificationdPSU to the PSP, of loss or theft of a
payment instrument. Retroactive application of titcle would be unworkable, and it
must thus be applicable expressly only to notiftoet first made under Article 56 after 1
November 2009.

O The Article 58 13-month notification period must dygplied expressly only to transactions
initiated after 1 November 2009, as reviving noétion periods for transactions initiated
earlier would cause an unmanageable situation $érsP

0 To the extent micro-enterprises are treated difiilydrom larger commercial customers, it
would be disproportionately burdensome to requi®® with thousands of commercial
customers to review their entire customer basef dsMovember 2009 in order to verify
which pre-existing customers were large and whielneamicro-enterprises and therefore
subject to different requirements. Effectively, uggments for micro-enterprises should be
applied only to newly acquired micro-enterprisetongers or existing customers whose
contracts are concluded anew after 1 November 2009.

3.2.1.4 'One leq in’ transactions

The PSD applies to ‘two leg in’ transactions (wéhere both the payer and payee’s PSPs are
within the EU). However, it is possible for the inail legislator to extend the application of the
so called ‘conduct of business’ rules found ind&stlll and IV of the Directive also to ‘one leg in’
transactions (i.e. those transactions where a payR®&P is in the EU whilst the payer's PSP is
outside the EU, or vice-versa).

One respondent felt that the application of Titlésand IV to ‘one leg in’ transactions is not
permitted by the plain language of the Directive Aaticle 2 of the said Directive provides that
“Titles 11l and IV shall applyonly where both the payer's payment service provider toed
payee’s payment service provider [...] are locatethen Community”. A second respondent also
did not support the extension of the PSD to traiimas outside member states.

The first respondent further submitted that, evfethis were permitted, any consideration of this
option should take into account a detailed analgtithe impact of a ‘one leg in’ application of
Titles 11l and IV on all types of payment transacis to be carried out after the impact of the
existing ‘two legs in’ principle can be fully stwdi and appreciated, and that any such analysis
carried out at this stage would be premature. Espandent held that if member states wished to
consider the option of applying ‘conduct of bussiegsales to ‘one leg in’ transactions, they should
consider in great detail, and in respect of eagbe tpf payment, the potential unintended
consequences thereof, and tailor any such regalaiccordingly, in full consultation with
stakeholders, once the impact of the Directiveldesn fully evaluated and understood.



Furthermore, the same respondent felt that apmitabf Titles Ill and IV to ‘one leg in’
transactions would have negative, unintended caresesps. While PSPs both in and outside the
EU favoured as much uniformity in their practices/stems, platforms, processes) as was
commercially feasible, the respondent maintained this uniformity could not be achieved by
simplistically imposing the same prescriptive rutesone leg in’ transactions as are applied to
‘two legs in’ transactions. This because EU rubasl their knock-on effects, will often conflict
with the rules and practices in the country whaeedther leg is located. By way of example, the
respondent considered Article 58, which providegnpent service users 13 months to dispute a
payment transaction. In most countries outsideEethe time period within which a cardholder
is allowed to raise disputes regarding card traiwma is less than 13 months — e.g. 6 months. If
the provisions of Article 58 were to be applieddoe leg in’ transactions, then an EU cardholder
would be able to raise a dispute about a transagtith a non-EU merchant at, say, 12 months
after the transaction date, whilst the merchantldvoo longer have the records required to allow
the cardholder's PSP to evaluate the dispute. Wauisld put PSPs and international payment
systems in an unworkable situation.

The respondent further submitted that where it #easible to apply PSD rules to ‘one leg in’
transactions, PSPs would probably opt to do soniatily as, generally speaking, they sought to
operate on the basis of common processes.

3.2.1.5 Provision of payment services to government

One respondent noted that, whilst the Central BRdrilalta may for the foreseeable future remain
the main service provider to Government, legistatghould allow for flexibility and foster
competition. Within this context, the respondergrsed to suggest that: (i) a level playing field
should exist, with the Central Bank of Malta befdly subject to the PSD; (ii) the Government
should continue to be able to acquire payment sesvirom PSPs other than the Central Bank of
Malta; and (iii) the Central Bank should act asegulator when it is not competing with other
banks to provide any particular service.

3.2.2 PSD: Title | — Subject-matter, scope and defingion

3.2.2.1 Negative scope (Article 3)

Two respondents noted difficulty in interpretingethArticle 3(k) text “services based on
instruments that can be used to acquire goodsreices only in the premises used by the issuer or
under a commercial agreement with the issuer eitlittin a limited network of service providers
or for a limited range of goods or servi€esnd felt that further clarification was required
particularly in determining the border-line betweemetwork that was limited and one that was
not. For instance, while a petrol card qualifies the exemption, the question arises whether it
remains exempted when it can additionally be usedfirchasing goods other than fuel sold at
petrol stations, or even goods from nearby shopd fecessarily run by the petrol stations
themselves). It was felt that the absence of ar definition of limited networks would generate
confusion and would be an obstacle to a level-playield.

In the context of Article 3(j) and 3(0), one resgdent felt that clarification was required in respec
of mobile top-up services provided through an ATIMwas argued that Article 3(j) makes clear
that services provided by technical and infrastmetfacilitators, such as IT and communication,
data processing, storage and authentication nesyak of which support the provision of
payment services but are effectively invisibletie end-user, are outside the scope of the PSD, as
is the case with cash withdrawal services providgd\TM providers who are not a party to the
framework contract between the customer withdravtiregmoney and the institution providing it,
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which are specifically excluded from the scope loé PSD by Article 3(0). The respondent
believed that mobile top-up services provided thgioan ATM should therefore also be excluded
from the scope of the PSD, because the ATM ownaildvpurely be providing mobile phone

voice service providers with an additional charthebugh which they can sell airtime to mobile
phone users.

3.2.2.2 Definition of ‘Consumer’ (Article 4(11))

A respondent felt that the definition of a ‘consuimia Article 4(11) — someone acting for
purposes “other than his trade, business or prioféss should be clarified in the transposing
legislation so as to make it explicit that ‘consunexcludes an employee of a company to whom a
payment instrument is issued, or a payment serpim¥ided, under arrangement with the
employer for the purpose of carrying out the emetts/business.

3.2.2.3 Definition of ‘Payment Account’ (Article 4(14))

It was noted by two respondents that ‘payment aattau Article 4 (14) is a generic term that is to
apply to both payment accounts held by paymenitutisins and current accounts held by credit
institutions. Article 16(2) provides that paymemstitutions may only hold payment accounts used
exclusively for payment transactions, while credstitutions can hold payment accounts that
allow functionality beyond purely payment servicemwever, credit institutions generally offer
many types of accounts, including those where tha purpose is not that of executing payment
transactions (e.g. accounts for saving money origiry credit facilities). As even these accounts
are subject to occasional transactions involvirgy tftovement of funds in and out of them, these
respondents felt that it would be unreasonableppyathe requirements of Title Il and IV to a)
accounts where one of the main purposes is noetieeution of payment transactions and b)
transactions to and from such accounts — for exafplexpecting monthly statements for savings
or mortgage accounts (Article 48(2)) or a day’sde®for closing a with-notice savings account.

3.2.2.4 Definition of ‘Agent’ (Article 4(22))

One respondent cautioned that if the definition‘agfent’ in Article 4(22) were to be broadly
interpreted, the phrase “acts on behalf of a paynrestitution in providing payment services”
could capture pure outsourcing arrangements wharexample, a company is engaged by a Pl to
print and send transaction statements to the REfomers based on information produced by the
PI's systems. Such a broad interpretation wouldosepa requirement that all customers be
notified of every possible back office outsourcamgangement and outsourcing partner. It would
also put extra burden on the PI's competent authasiho may be required to keep a register of
every agent.

As the respondent felt that this was certainlythetintent of the PSD, the term “agent” should be
given its traditional meaning as “one who is auithext to represent and bind the principal in legal
and contractual matters vis-a-vis third partiestniarly, the term “payment service”, when used
in the context of defining “agent”, should be urgleod to mean only those elements of payment
services that are core to effecting the paymeaifitsi.e. elements that involve the movement of
customers’ funds.

In order to ensure a narrow interpretation of @edinition, as is supported by the wording of
Article 3(c) and Article 17(1), and so as to avaidintended consequences, the respondent
suggested adding the phrase “represents and adts8 definition.
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3.2.2.5 Definition of ‘Payment Instrument’ (Article 4(23))

Article 4(23) defines ‘payment instrument’: “Paymiemstrument means any personalised
device(s) and/or set of procedures agreed betweerpayment service user and the payment
service provider and used by the payment servieeinrder to initiate a payment order.” Within
this context, one respondent noted that the abarding suggested that every means of initiating
a payment order could be captured by the definibiopayment instrument.

However, the respondent felt that the above deémitshould be read in conjunction with
definition 19 (“Authentication”), which refers tonstruments based on personalised security
features. In this light, it is important for memlstates to recognise, through the transposition) tex
the differences in rights, obligations and lia@kt arising from payment services using
personalised security features (e.g. a payment wiid PIN) and those not using them (e.g. a
direct debit or a paper-initiated credit transfén).this respect, Articles 56, 57 and 61 should be
interpreted as involving payment instruments tHab dave the characteristic of personalised
security features. By derogation from Article @tk tiability regime in article 61 should be limited
to payment instruments with personalised secuedyures.

3.2.2.6 Definition of ‘Durable Medium’ (Article 4(25))

Two respondents found it very important that threntédurable medium’ should be understood to
include not only paper but also durable electromédia, such as ‘pdf'-format documents available
online for retrieval and downloading by users. Téguirement that information be “addressed to”
the user should be understood to include any derrelgictronic document made available to the
user via a secure online account accessible onhjino(potentially also accompanied by email
alert to the user regarding the delivery or additsd such document to the secure online account)
or email directed to the user with a link enablthg user to access and download the relevant
document from the provider’'s website. In any evéimé respondents felt that the interpretation
should be flexible enough to promote a transiticonTt paper-based processes to more efficient
electronic-based processes that facilitate the Idpwent of the EU as a technology-driven,
knowledge-based economy in keeping with the gohthe Lisbon Agenda, whilst also ensuring
that customers have ready access to durable, figedrds of their payment transactions and
framework contract. At the very least it should made explicit that ‘durable medium’ may
include paper, but does not need to be limitecajmep.

3.2.3 PSD: Title Il - Payment service providers

3.2.3.1 Waiver of ongoing capital requirements for subsidm (Article 7(3), Q1)

The Maltese legislator may choose to exclude sidrgidcompanies licensed as payment
institutions but included in the consolidated swjson of a parent credit institution and fulfilgn
certain conditions, from ongoing capital requiretsestherwise applicable to payment institutions.
One respondent felt that all payment institutidmsuéd meet the capital requirements prescribed in
Article 8, and that the option in Article 7(3) shadunot be availed of. This in order to ensure a
level playing field between payment institutionsl doetter security for customers.

However, another respondent felt that the intencieasequence of Article 7(3) was indeed to
promote a level playing field between stand-aloiednd those which may be part of a banking
group. Nevertheless, it was also felt that it woblel consistent with the level playing field

principle that Pls which are part of a banking grehould equally have the opportunity to benefit
from the specific capital regime as defined undéeTI, and that thus these types of Pls should
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have an alternative to being included under a priiaesupervision regime on a consolidated basis
under Directive 2006/48/EC.

3.2.3.2 Method used for the calculation of ongoing cagifaticle 8, Q2-3)

While one respondent felt that methods A and Bramee straightforward and easier to determine,
another two respondents submitted that a Pl shioeildllowed the discretion to determine which
of the three methods for calculating ongoing capéquirements should be applied to it, subject to
competent authority approval on a case-by-cases.b@ibese respondents felt that, for example,
method C seemed best suited to credit and charddssalers, as it focuses on the interest and fee
income that characterises a credit and chargelmasthess. On the other hand, Method A seems
least relevant to such a business and might ri¢kinyntreating some payment types which have
higher operating costs (e.g. maintaining a somattd systems-based credit and charge card
business versus a point-to-point money transfeinbas) but pose lower risk to customers and in
particular to customers’ funds (e.g. involving receipt of customer funds as a condition for
effecting payment, which is the case in a credd aharge card business but not in a money
transfer business). One of these respondents elsthat the +/-20% factor should be used to
increase capital requirements where a ‘non-mixesin@ss’ payment institution does not ring-
fence or safeguard funds held on payment account.

Another respondent recommended that, when the ehafienethod is made, account is taken of
the need to ensure a level playing field betweeR&Ps, keeping in mind own-fund requirements
for credit institutions.

3.2.3.3 Safequarding of funds (Article 9, Q4-9)

Article 9 requires the legislator to provide foremime causing PSPs to safeguard funds received
from payment users from commingling with other fend@his may be done either by requiring
operational separation (separate accounts) plas ilegulation against the claims of other creditors
(ring-fencing), or by requiring the PSP to holdiasurance policy or guarantee that covers such
funds payable in the case of insolvency.

One respondent noted that the second option appéaree both the easiest to operate and the
safest for clients, and that safeguarding wouldliglebe in the form of an unconditional bank
guarantee (based on volumes +20%) payable on deriraady case, this respondent felt that, in
deciding which method was to be chosen, accountldHmze taken of the need to ensure a level
playing field between all PSPs, therefore keepmgmind fund safeguarding requirements for
credit institutions.

In the context of card payments, another respondetgd that it is usually the case that a
cardholder’'s account is in debit balance, not iedirbalance. Nevertheless credit balances do
occasionally arise, for example where a cardhabderpays his card balance, where a cardholder
obtains a refund of amounts charged in a previoostim or where a cardholder prepays his card
account in anticipation of a significant upcomingrghase on his card. Though Article 9 allows
two methods by which these credit balances canrtwegied from insolvency of the card issuer,
this respondent noted that, for a pan-European paybusiness, the ring-fencing method outlined
in sub-paragraphs (a) and (b) was unworkable sp é&anthe account in which the credit balances
are deposited is required to be made insolvencgépta particular, this respondent doubted the
feasibility of insolvency-proofing accounts throwgi several jurisdictions in the EU, some of
which are civil law jurisdictions that do not recoge the concept of ‘trust’ as is commonly used
for ring-fencing in common law jurisdictions. Thiespondent therefore believed that obtaining a
third party insurance policy or bank guarantee &hdwe preferred. Nevertheless, given the
uncertainties involved with either method, and iemwof the fact that both methods are permitted
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under the PSD, this respondent believed that Pisildhbe given discretion to choose which
method best suited their business, applying ab&ded approach.

Also in the context of card payments, this respaohd®ted that merchant acquiring does not
involve the receipt of customer (cardholder) fufmsonward payment to merchants and, as such,
that the amounts owed by merchant acquirers tolmats would not be subject to safeguarding. It
is argued that card payments are ‘pull’ transastionitiated through the payee (merchant), in

which amounts are paid by acquirers to merchanterdeahey are received by issuers from

cardholders. Although an acquirer may receive payrfrem the issuer before paying a merchant,
this typically occurs before the issuer has reakipayment from the cardholder and cannot,
therefore, constitute customer funds. Therefore,avoid any doubt, this respondent would

encourage the Maltese legislator to clarify expgyesisat amounts owed to merchants in the

context of a merchant acquiring service do not titate funds subject to safeguarding.

Finally, the same respondent noted that full lesggdaration is not required and may inhibit small
players in other lines of business from enterirggghyment services space. With respect to Article
16(3)(c), which requires some form of separatiofiuoids held on a payment account from funds
used to extend credit, this respondent feels thatnclear what kind of separation is requirad, b
would suggest clarification to the effect that foem of separation should reflect the approach
taken by a payment institution to safeguarding uriigicle 9. In other words, if ring-fencing is
chosen, then physical separation is required, whit®verage with an insurance policy or bank
guarantee is chosen, then accounting separatie@gusred (as the insurance policy or guarantee is
sufficient to protect the interests indicated byiéle 16(3)(c)).

Like the second respondent, a third respondenevsdi that the PI itself should be able to
determine the safeguarding method it should applyrder to take into account the type, size and
position of its business.

However, two respondents believed the method fiegs@rding should be chosen by the legislator
prescriptively, as this would allow for a greategtkee of legal certainty. Furthermore, contrary to
the views of the first two respondents, one ok¢heespondents makes a strong recommendation
that the first option (ring-fencing) should be athap arguing that such an arrangement would be
more transparent and alone would provide for aaafit audit trail. The same respondent also felt
that anything short of an arrangement based orfeysarding regime chosen by the legislator
would give rise to the creation of various arrangeta and complex contracts between Pls and
users over which the competent authority would wihdedly exercise a lesser degree of control.
The respondent also felt that the legislator shqulavide for safeguarding even when the PI
carries out payment business only (i.e. even vithemot a hybrid PI).

Two other respondents agreed that it would seeimeta logical extension of the level playing

field principle for member states to apply the gaBrding requirements of Article 9(1) even to

non-hybrid Pls. However, one respondent disagreedsaibmitted that safeguarding provisions
need not apply to payment institutions that engadg in payment services to the exclusion of any
other lines of business that may be permitted udgcle 16(1)(c). A number of reasons were

advanced: (i) the Directive contains adequate abp#tguirements; (ii) Pls will be supervised by

the competent authority on an ongoing basis; aildtiie management of a ‘single business’

payment institution will necessarily focus solely the soundness of its only line of business. This
respondent noted that an alternative approachasade to the competent authority — to increase
the level of own funds for ‘single business’ paymiastitutions by 20% under Article 8(3).

Two respondents felt that legislation should céberthe safeguarding of all amounts, immaterial
of size, and that even small amounts of funds riedae safeguarded, as they usually belong to
individuals or small and medium sized enterprises.
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On the other hand, one other respondent took tip®sie view, noting that the exclusion of

amounts of €600 or below from safeguarding woulptwae many of the credit balances on card
accounts which tend to be small in amount and teeainadvertently. Excluding these small

amounts could, this respondent argued, lead toifisignt cost savings. In addition the same
respondent pointed out that a compromise positigghtrbe to apply Article 9(4) only in cases

where the funds do not attract interest (and witceistomers consequently have no incentive to
keep even small amounts of funds with paymentturgins).

3.2.3.4 Activities — Ancillary services (Article 16(1)(al6(3) and Recital 13)

One respondent noted that Article 16(1)(a) allowstB provide ‘operational and closely related
ancillary services such as [...] foreign exchangeises’. The question therefore arises whether, if
a PI already provides foreign exchange servicelsarcourse of executing payment transactions, it
may also provide foreign exchange services on radatane basis, e.g. cash-for-cash exchanges.
The respondent believed that this interpretatios warranted as many of the operational and risk
management processes would be the same or siraildr,the provision of foreign exchange
services on a standalone basis merely represem@stansion of activities already conducted by a
PI.

Similarly, the respondent pointed out, a PI offgroard products may provide travel services to
cardholders as a card benefit. The PI should bevifted to extend these services to other parties.
It should also be permitted to leverage its owndcpayment processing operations to offer
standalone processing services to other PSPs.tBettravel and processing functions constitute
‘operational and closely related ancillary servicés these activities would therefore fall within
the scope of Article 16(1)(a), as opposed to 16fl)larification is needed that they may be
conducted by a PI in or into other member statepaas of its ‘passporting’ of core payment
services in respect of which these additional #&& are deemed ‘operational and closely
related’.

Another respondent, for the sake of maintainingva&ll playing field, urged regulators to maintain
consistency across member states in the applicafiokrticle 16(3)(a), whereby credit offered
through Pls shall be ancillary, and granted exeklgi in connection with the execution of a
payment transaction.

In this context, the first respondent noted thatai market where credit cards that allow the
cardholder to revolve balances beyond the 12-mbmii established in Article 16(3)(b) play a
significant role, such as the UK and some othernidukets where non-bank financial institutions
already contribute to competition in the area efddrcards, it is critical that non-bank Pls conén

to be able to compete with banks to issue credilscalomestically. The ability to do this is
established both under Article 16(3)(b) itself, ehhiapplies the 12-month limitation in the context
of ‘passporting’, and Article 16(1)(c), which allewfor ‘mixed business’ Pls. This respondent
strongly supports the inclusion in the implementiegislation of a provision explicitly permitting
a locally established PI to offer credit and isstegit cards in the home state beyond 12 months.

Similarly, in the event that a Pl ‘passports’ tlesuing of charge cards (i.e. cards requiring
repayment of the balance in full each month, samegialso called ‘deferred debit cards’, which
already fall squarely within the scope of ‘passipgrtunder Article 16(3)(b)), the implementing

legislation should also clarify that the PI is abimultaneously to ‘passport’ credit facilities tha

are linked to charge cards and enable charge addens, at their option before the due date for
each monthly billing cycle, to revolve their cardldnces (or any portion thereof or individual
transactions therefrom) or to pay these off inalments over a period of 12 months from the
transaction date. Because these credit facilitiestnthe criteria of being ‘ancillary and granted
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exclusively in connection with the execution ofayment transaction’ under Article 16(3)(a), and
fall within the 12-month limitation in Article 16§&), they should be deemed ‘passportable’.

3.2.3.5 Activities — Separation of funds held for paymeinten funds used for credit-granting
(Article 16(3)(c))

A respondent noted that Article 16(3)(c) requiretkipretation in view of Article 9 safeguarding
requirements, which allow the choice of safeguaydimds held for payment either through (i)
ring-fencing in a separate account or (i) covenmigh an insurance policy or bank guarantee.
Article 16(3)(c) also requires some form of segarapf funds held on a payment account from
funds used to extend credit, but it is unclear whiatl of separation is required. The respondent
felt that a sensible interpretation is that therfaf separation should reflect the approach taken b
a Pl to safeguarding under Article 9. In other veord ring-fencing is chosen, then physical
separation is required, but if coverage with amiasce policy or bank guarantee is chosen, then
accounting separation is required (as the insurantiey or guarantee is sufficient to protect the
interests indicated by Article 16(3)(c)).

3.2.3.6 Activities — Holding of payment accounts (Articlé(2) and (4))

Article 16(2) defines a specific regime for paymantounts held by PIs, providing that Pls may
only hold payment accounts that are used exclusieelpayment transactions. Article 16(4) also
specifies that Pls shall not conduct the businésaking deposits or other repayable funds within
the meaning of Article 5 of Directive 2006/48/EC

One respondent found it logical that these promssishould cause national legislators to prescribe
that interest should not be paid on funds heldaynpent accounts with Pls. Furthermore, the funds
in such accounts should only be held for the tireeessary to make the instructed payment
transactions. Finally, if funds were to remain one tpayment account without being
unambiguously associated with payment transactitres) the account would no longer be used
exclusively for payment transactions but also fepabit purposes. This respondent, therefore,
urged national legislators to draw a clear distorcbetween credit institutions’ deposit taking and
Pls’ payment service activities.

Two other respondents, however, took a ratherriffeview of the matter.

The first of these noted that there are compell@ggl and public policy reasons for concluding
that the handling of credit balances on paymenbatis by Pls does not constitute the business of
taking deposits or other repayable funds for pugpax article 16 (4) PSD.

Solely in the context of card payments, for examiblere are a number of circumstances in which
payments giving rise to credit balances on cardatis may in fact occur:

a. as a result of an error by the cardholder, whenepacasion, cardholders simply
pay too much or make duplicate payments by mistake;

b. as aresult of an intentional overpayment by thidlualder in order to ‘round up’ an
odd amount;

“ Directive 2006/48/EC of 14 June 2006 relatingtte taking up and pursuit of the business of credittirisns
(recast), OJ (2006) L177/1.
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c. as a result of an intentional overpayment by thedlealder in order to ‘cover’
exceptional spending which may be in excess ofediciimit (in the case of a
credit card account) or so far outside the nornadtiepn of spending as to be likely
to be refused (in the case of a charge Jaat where a cardholder expects to be
away from home at a billing date and makes a paymesdvance so as to avoid a
default occurring once the monthly statement iseds

d. as a result of a refund to the cardholder accolantexample where goods are
returned to the merchant;

e. by arrangement with the card issuer, where the viddal cardholder’s
circumstances are such as to cause the card isstemuire security against future
expenditure.

The respondent undertook a detailed legal anabfstse notion of deposit, noting that — in general
— a deposit is a contract pursuant to which a peestrusts goods or valuables to a third party, and
the latter undertakes an obligation in relationtite custody and safe keeping of the deposited
items and in relation to returning them upon regoesotice of the depositor or at a fixed future
time. In the banking and financial world, depoakihg is basically the activity of placing money
in the custody of a credit institution/bank, fofetg or convenience, to be withdrawn at the will of
the depositor or under rules and regulations agngmsh. The taking of deposits and other
repayable funds from the public is, in fact, theimmsource of funding for credit institutions and
banks. It is with the relevant amounts that creddtitutions and banks will operate their
investments and extend credit to the public.

Within this context, the respondent pointed out, lak specifies explicitly that accepting funds
from the public constitutes a deposit only if (ipney received by way of deposit is subsequently
lent to others, or (ii) any other activity of therpon accepting the deposit is financed whollytpor

a material extent, out of the capital of, or ingtren, money received by way of deposit.

Furthermore, at UK law, and in particular in pagggrs (a) and (b) of article 5(2) of the Financial
Services and Markets Act 2000 (Carry on Regulatetiviies) Order 2001(“RAQO")), a deposit
must be paid/received on terms under which it Wl repaid, with or without interest or a
premium, and either on demand or at a time or liouonstances agreed by or on behalf of the
person making the payment and the person receiiigithin this context, the respondent noted
that the fact that advance payments or overpaynamta payment account are, as a matter of
practice, repaid if requested does not in itsetfessarily give rise to a contractual term to that
effect, and that it does not necessarily follownfrthis proposition that the money in question has
been paid to the institution ‘on terms’ that it icbe repaid.

On the contrary, such payments, whether originhied mistaken payment, or by intentional or

unintentional overpayment, by a refund, or by agmment to create a security advance, are
inextricably connected to the provision of the paymservice. Furthermore, 'services enabling
cash withdrawals from a payment account' are thlesgayment services, as set out in the
Annex to the PSD, and therefore funds placed wi for this purpose would have been received
‘with a view to the provision of payment serviceahd thus explicitly, with reference to Article

16(2), do not constitute a deposit. The fact thathsadvance payments or overpayments are
related to a future payment service (i.e. overpaytmtwards future transactions) or to an already
received payment service (i.e. refunds) is notveele and this appears to be the only meaning that

5 “Charge” cards require the cardholder to paydfwel account balance in full each month. “Credittdsaallow the
cardholder to revolve the balance for a longerqakdf time.
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can be given to the text of Article 16(2) that uagerm of broad significance (as ‘with a view to
the provision’), and without a specific time refece.

The respondent, therefore, insists that there averal legal bases for concluding that credit
balances on payment accounts are not to be regasiéahds taken in the course of a deposit-
taking businesg they are not used for financing the businessvdigs of the receiving institution
and if they are not accepted ‘on terms’ that they ta be repaid, but must be considered to be
inextricably connected to the provision of the paytservice.

Apart from the legal considerations, the respondeeis that there are also compelling practical
and policy considerations underlying this positiéirst, there is the impossibility, as a practical
matter, for a card issuer, for example, to avoitepting overpayments by cheque made through a
bank. Where a cheque for an amount larger thanaittaally due is received, a refusal to accept
the cheque would result in a detriment to the éssder’s interest to receive payment of funds
advanced on behalf of the customer and, maybe mmpsirtantly, in default by the customer on
the payment due - which would clearly be unaccdettbcardholders. The respondent finds that it
is inevitable that excess funds will pass into @ éssuer’'s bank account on occasion. Similarly, in
relation to refunds by merchants, a simple reveo$a card transaction inevitably involving a
payment to the cardholder’'s account is significaethsier for all parties, and less susceptible to
fraud, than any other means of payment (assumadgother means are available). In both of these
cases, and however the funds may subsequentlyeated; it must be correct (and indeed, under
Articles 60 and 63, required) for the card issuwerctedit the sums to the cardholder’s account
because they are clearly funds which, in a gersmase, ‘belong’ to the cardholder. The fact that
the card issuer at times holds funds which ‘beldngts customers (as an inevitable but ancillary
part of the provision to them of the services theguire in respect of charge and credit cards) is
not in itself enough to characterise its businssdeposit-taking.

Furthermore, the respondent notes, from a publicypperspective, and due to the inevitability of
credit balances in operating a payment servicenkssi a decision to treat credit balances on
payment accounts as deposits would be tantamousstacting the issuance of credit and charge
cards, cheque books, and other payment servidetlysto banks across the whole of the EU, to
the exclusion of payment institutions — ironicallye institutions explicitly created for the purpos
of offering payment services.

It should also be noted that Pls are already stltije@dequate own funds requirements, with
discretion allowed to a competent authority as toctv method to apply under Article 8, with a
further possibility of varying such amount by +/42®n the basis of risk management processes,
risk loss, data base and internal control mechanis¥hile own funds requirements applicable to
Pls are not identical to those applicable to credtitutions, neither are the risks related to the
holding of funds. In fact, while credit institutis may use deposits to fund their other business
activities (e.g. lending), PIs engaged in otheriiess activities would be subject to the
safeguarding provisions of Article 9 by which cortgre authorities may provide that the funds
cannot be used for funding other business actiyifee subject to legal insulation, and, if invdste
are only to be invested in secure, liquid, low-rédsets as approved by the competent authority
itself. Alternatively, the competent authority manpovide that the funds are to be fully covered by
an insurance policy or comparable guarantee todgagainst the event of insolvency of the PI.

Therefore, the respondent concludes, treating treguktredit balances as deposits or other
repayable funds in the sense of Directive 2006/@8/Eolely because they are not
contemporaneously received with a payment orderddvonly serve to undermine the aims of the
PSD and result in increased costs, higher markiey ®&arriers and less competition in payment
service provision with no incremental benefit cotection for customers.
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The second of these respondents focused on thestiornentext while also making the point that
advance payments or overpayments resulting in tcbadtances on payment accounts, which were
incidental to the provision of payment services dthler or not in respect of determined or as yet
undetermined payment orders), should not be coresid#eposits, as such consideration would:

- make the continued provision of internet-based paynfacilities by Pls (as are already
made available by domestic financial institutiomspossible, as the processing of internet-
based payment orders requires the prior availglafifunds on account;

- make it impossible for Pls to usefully provide payrservices which require advance
funds to be available on the customer’s paymerdwatc(e.g. cheques, debit cards);

- make other payment services (e.g. credit transgnrsject to a significant additional delay
as (in terms of Article 64(2)) payment orders woaldy be deemed to have been received
once funds made available to the PI clear. Thegefor example, in the case of a customer
ordering a PI to execute a credit transfer andrmgafor it by cheque, the Pl would only be
able to execute the transaction once the chequled®scleared (in order not to be exposed
to credit risk), and the D+3/ D+1 execution timeulbonly start to run once funds are
available to the PI, resulting inde factoexecution time for the customer of D+8/ D+6.
This would represent a significant deteriorationgimality of service for customers and a
competitive disadvantage for Pls as compared tditcimestitutions, as well as, therefore,
not being compliant with the level playing fieldrmmiple;

- make it impossible for users to use Pls for alirtpayment service requirements, as this
would require customers, for example, to have theiployer debit their salary to their
payment account, from which they would be able ubsgquently make payments, and
such practice would become impossible if advanganeats in respect of undetermined
future payment transactions were considered degposit

- often make the execution of payment transaction®lsyon behalf of their customers
dependent on cooperation by credit institutionsirtdirect competitors;

- for all the reasons above, greatly reduce the tabdf Pls to compete with credit
institutions, perpetuating their dominance of pagtreervice markets and running counter
to the objectives of the PSD.

On the other hand, in order to ensure that creaérzes are indeed advance payments in respect
of payment transactions and that they will notémain on account indefinitely, this respondent
found it reasonable that such balances should beduto a revolving time limit (say, six or
twelve months), after which they would have to &®med to the customer.

In respect of the granting of interest on paymecbant balances, the same respondent submitted
that this was not prohibited by the PSD, which maximum harmonisation measure, and so could
not be prohibited by national law. Furthermore, aagh prohibition would (i) decrease the ability
of Pls to compete with banks, (ii) be detrimentalconsumers, and (iii) confer no regulatory
benefit or additional protection.

3.2.3.7 Agents (Article 17)

One respondent submitted that clarification wasladeon (i) the ability of a Pl to act as agent for
another regulated entity — e.g. as an ‘appointptesentative’ of an insurance mediation firm; and
(i) the ability of a Pl to act as agent for anatke — e.g. a card issuer Pl acting also as agent f
Western Union.
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In the latter case, clarification was required tirarespect of an agent PI's activities conducted
behalf a principal PI, the latter is liable for afajlure to comply with the PSD. In particular, the
agent Pl should not be subject to fulfilment ofldill requirements (e.g. safeguarding, ongoing
capital) in respect of payments business conduayethe agent Pl on behalf of the principal PI;
rather, fulfilment of these requirements was a ematinly for the principal Pl. While some
requirements under Title Il affect operational reedt (e.g. record-keeping), these could be
delegated to the agent Pl subject to the prindijdabearing liability for compliance with PSD
requirements. Similarly, it is the principal Pl trehould be liable for the agent PI's conduct in
carrying out Title Il and IV obligations on behaif the principal PI.

Furthermore, the respondent noted, under Articl@)1the question arises as to whether the
competent authority should exercise its discretmiist the agent in the register provided for in
Article 13. This can only be considered in conractwith the interpretation of ‘agent’. If the
interpretation is narrow (see this same respong@atnments on Article 4(22) above) and can be
applied clearly and without uncertainty as to tleearting and registering obligations, then a
register of agents may be feasible. Otherwise,ntlagntenance of the register of agents could
become both unwieldy and subject to uncertaintyp ais accuracy and purpose.

3.2.3.8 Recordkeeping (Article 19)

One respondent observed that it would be very bElfar prospective Pls if implementation
measures gave a better understanding of the typecofds that would need to be kept under
Article 19.

3.2.3.9 Derogation from authorisation/supervision requiratador small payment service
providers (Article 26, Q10-14)

Two respondents felt that, in order to ensure allplaying field and consumer protection at all
times, no service provider should be excluded famy authorisation/supervision requirements.

One of these respondents also noted that it wasewsssary to exclude small service providers
from providing ancillary services, operating paymsesystems, or carrying out business activities
other than payment services, as long as smallcgeprioviders are subject to the same rules and
requirements of the PSD as any other payment sepviavider.

3.2.3.10Access to payment systems (Article 28)

One respondent noted that the language in parad2@f®)(c) was carefully drafted to reflect
fundamental differences in scheme structure betvpeeprietary payment systems and inter-bank
consortia. These differences, together with the loarket share of proprietary systems, are
significant from a competition policy perspectivehich is the perspective from which Article 28
was drafted. Even minor changes to the languag¥rtafle 28 should be avoided, or at least be
carefully considered, in consultation with propaigt payment systems.

In particular, the respondent submitted, the prows on access to payment systems in Article 28
were not intended to apply, and do not apply, toppetary networks that are established and
operated by a single payment service provider. i@y networks typically have direct contact
with end-users, such as cardholders and merchagardless of whether in B2B, B2C or C2C
contexts. This is in direct contrast to open, aisgion-based systems, which have member banks
as intermediaries between the payment service arsgrthe payment system. This criterion is
addressed in the first part of the Article 28(2¥g¥lusion.
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The second part of the exclusion addresses thatisituwhere a proprietary network exercises its
right to licence the use of its intellectual prdgesn a discretionary and select basis, includiag i
trademarks and technology, in order to allow thgedty payment service providers to offer card
services riding on the network. It recognises thath licensing arrangements are entirely at the
discretion of the proprietary network, are strichyateral, and do not involve or permit the
creation of direct links between licensees. Thasgkample, licensees of proprietary networks do
not have the ability to agree fees in relation metwork, either collectively or directly withca
other. Their sole contractual partner is the nekwowner, and all terms are negotiated
independently and on a bilateral basis.

Therefore, the respondent insists, notwithstandivg granting of licenses to third parties, the
proprietary network continues to act as a closesesy, maintaining exclusive responsibility for

the management of the network (i.e. as per thé fiast of the Article 28(2)(c) exclusion) and

bilaterally clearing and settling card transactiomgh each licensee under terms negotiated
specifically with that licensee (i.e. no possililfor licensees to either settle directly with each
other or to agree fees directly with each othempas the second part of the Article 28(2)(c)
exclusion).

3.2.4 PSD: Title Ill — Transparency of conditions andarrhation requirements for payment
services

3.2.4.1 Consumer protection and micro enterprises (Arti8@) and 51(3), Q15-16)

Pursuant to Articles 30(2) and 51(3), member staiag provide that the provisions in Title 11l
and/or Title IV are to be applied to micro entesps in the same way as to consumers. As stated in
Recital 20, micro enterprises are defined by ComsimisRecommendation 2003/361/EC of 6 May
2003 as businesses having a turnover and/or batdresdt not exceeding €2 million per year, and
less than ten employees.

One respondent noted that applying the entire piaws of the PSD to micro enterprises in the
same manner as to consumers would only be berledicth advantageous to micro enterprises.
While this should not involve any operational ditfities for micro enterprises, it would, on an
operational and practical level, be easier for Rt to have to distinguish between micro
enterprises and consumers. Nevertheless, anotonéent felt that the implications of the issue
were not as yet clear, and that further discussi@andomestic context may be warranted.

Three other respondents, however, took a more wegaéew to the use of this discretion.

The first of these felt that micro enterprises gapba sufficient level of negotiating power vis-a-
vis their payment service providers, thereby altgyvfor the prevalence of contractual freedom
with respect to the application of Titles Il and. IThis differentiated micro enterprises’ position
from that of consumers, who should receive the fiteokea high level of protection. In particular,
this respondent noted that the vast majority ofam@nts accepting payment cards would fall
within the definition of micro enterprise. Accordig, acquirers would only be entitled to
contractually derogate from Titles Il and IV witespect to those few ‘large corporate’ merchants,
and, as a result, they would be faced with unrestsigrhigh implementation costs which would
not be objectively justified.

The second of these respondents submitted that B&&dd retain the ability to distinguish
between consumers and business customers in dgadithe extent to which they should apply
the provisions of Title Il without the additionbBUrden of verifying whether a business customer
gualifies as a micro enterprise. The respondemchtitat this burden was particularly high where a
PSP engages in lines of business that providecs=to a large number of commercial customers.
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In such cases, the PSP will need to screen albmest in order to identify those that are micro
enterprises. The screening process will necessajyire access to information that is not readily
available to the PSP through public channels, srthe definition of micro enterprise is based on
criteria that would not normally be known to anydné the customer (e.g. number of employees
and annual turnover figures). The burden contiraegsnd screening and into the administration
of payment services and accounts where, for eveny under Titles Il and 1V, a PSP would have
to track which business customers were micro erigg® and ensure alternative processes for
handling such customers. In respect of fraud, a ¢RI become liable for transactions conducted
by employees of micro enterprises outside the sadpmuthority granted to them by the micro
enterprise. These burdens would be disproportiot@ateny perceived benefits. Ultimately, the
respondent notes, the burdens would increase fwrdt®th PSPs and customers, and in particular
for micro-enterprises.

The third of these respondents felt that, befoeséhderogations are used, the full implications
should be considered by the member states congeineldding, for example, that micro
enterprises in member states using the derogatardabe unable to use the SEPA Direct Debit
Business-to-Business (B2B) Scheme once this iscteeth The respondent also noted that any
obligation to treat micro enterprises differenttydther business customers would translate into a
significant increase in the administrative burdépayment service providers. The respondent also
felt that it should highlight the risks of an ingistent implementation of this provision amongst
member states and urged regulators to promoteradmigsed approach towards micro enterprises,
applying the same provisions to them as to othsimegses.

3.2.4.2 Burden of proof on information requirements (Agid3, Q17)

Two respondents agreed that the burden of prootHerfulfilment of information requirements
should rest with the service provider.

However, one of these felt that there should befidation within the implementation measures as
to how payment service providers are to satisfg thirden of proof, both at the pre-contractual
and at the post-execution stage. For instanceresfmondent felt that further clarification of what
information would satisfy “in an easily accessilbileanner” under Article 36, and whether
information on a website would be considered “gasilcessible”, would be useful.

3.2.4.3 Derogation from information requirements for lowln@payment instruments and
electronic money (Article 34(2), Q18-19)

Under both Articles 34(2) and 53(2), member statege the flexibility to adapt the thresholds set
out in Articles 34(1) and 53(1) for providers ofwvalue payment instruments and electronic
money. In particular, member states may reduceoable these thresholds for national payment
transactions and increase the threshold to €500réspaid instruments.

Two respondents urged Maltese regulators to mageuthis derogation. One respondent felt that
the use of this option would, within a domestic teotty encourage the offering of new products to
which a lighter regime would apply, and both sugdks doubling of the amount referred to in
paragraph 1. The second of these respondentsoalsdhte view that the benefit of most low value
instruments came from rapid transaction times hedeaise and convenience of their usage in high
transaction/low ticket environments. Extending tleeogation from some of the Titles Il and IV
requirements applicable to such instruments wouwdthtain incentives for providers of low value
payment instruments and e-money and ensure a pi@pete administrative burden.
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A third respondent, however, reiterated the gengoatt that discretions in relation to ‘national
payment transactions’ are neither in the spiritS&fPA nor conducive to the integration of the
payments market in Europe.

This respondent would even welcome confirmation tha intention behind the use of the phrase
‘for national payment transactions’ in Articles 3%(@nd 53(2) was simply to make clear that
different limits may be applied by member statespimyment instruments or e-money dedicated to
low value payment transactions when they are ustdnathat member state, rather than implying

that such payment instruments or e-money dedidatéalv value payment transactions would, as
a consequence, be restricted in their use to dypuagional context.

3.2.4.4 Information provided prior to contract (Article 41)

One respondent suggested that the requirementotddpr certain information “in good time”
before the customer is bound by a framework cohshould be drafted and interpreted so as to
ensure alignment with a PSP’s duties to provideilaimadvance disclosures under other
legislation, e.g. distance selling and consumettittegislation.

3.2.4.5 Information on maximum execution time and pointedeipt of payment order (Article
42(2)(d) and (e))

Another respondent observed that Article 42(2)(d)l ge) in respect of information on the
maximum execution time and point of receipt of grpant order were entirely irrelevant for a
cardholder to know with respect to a card transacflhe respondent took the view that maximum
execution time provisions were not intended to ypplcard transactions, and that cardholders do
not know or care to know when a merchant receiuedd for card transactions, this being a matter
for determination between the merchant and its P&¢tordingly, it is maintained, these
provisions should expressly not apply to cardholiisclosures or should expressly be limited to
situations “where applicable”.

3.2.4.6 Accessibility of information and framework contrdétrticle 43)

A respondent noted that clarification was requivethin implementing legislation in order to
ensure that PSPs may charge PSUs for provisiomfofmation on paper. This would be in
keeping with the aim of the PSD and the Lisbon Algeto promote electronic payments, and
would be consistent with the provisions in Artidié (which allows member states to require PSPs
to provide information on paper free of charge anlyespect of monthly statements, as opposed
to the general requests for information under Aet#3). The respondent acknowledged that any
such charges would have to be appropriate andchénvlith the PSP’s actual costs. Alternatively,
the same respondent noted, Article 43 could bepreéed to leave the choice of paper versus
other durable medium to the PSP.

3.2.4.7 Changes in conditions of the framework contractithe 44)

One respondent submitted that it was imperative tti@interpretation of this article did not lead
to a situation whereby a new service offered taustamer would be regarded as a change in
‘framework contract’ requiring the customer to waito months before availability. In the same
way, it should be clarified that any ad-hoc customeguests can be enabled directly and thus do
not fall under the requirement of a lead-time ofmamimum of 2 months, thus enabling, for
example, one-off transactions to be permitted uradéiramework contract’. Additionally, the
respondent said he would appreciate clarificativet those aspects of a service that were not

23



payment-related, and that were also agreed betvd¥®P and a PSU, would not be regarded as
part of the ‘framework contract’.

3.2.4.8 Changes in interest or exchange rates to be ctdclila a neutral and non-discriminatory
manner (Article 44(3))

A respondent noted that this Article should notibderstood to require a ‘one size fits all’ intéres
rate, and that it should not prevent an issuer fioinoducing changes to interest rates that were
justified on the basis of objective, risk-basedecia — e.g. increasing rates for PSUs with an
established record of defaults in payments. Whiie would distinguish between different types of
customers, it would do so on objective, justifiabiel neutral grounds and would therefore not be
discriminatory.

The respondent understood that, in the absencenyfspecific, objective factors to justify

differential treatment (e.qg. risk-based factorsg application of different interest rate adjusttaen

based on a single change in the reference ratedwmaildiscriminatory, but submitted that the
application of Article 44(3) should be limited taig situation.

3.2.4.9 Termination of framework contracts (Article 45, Q2P)

Article 45 allows member states to enact provisimase beneficial to users than those in the PSD
in respect of termination of framework contracterée respondents, however, submitted that this
discretion should not be used.

A domestic respondent noted that no cancellaties fpply in Malta in respect of any payment
instrument, and that customers could terminateesgeats at any time by giving notice. While the
design/characteristics of products or services sstzed that particular terms and conditions
could vary from one contract to another, key teand conditions, such as termination clauses,
were often worded in a standard manner for all pectglor services, though notice periods varied
from one payment instrument to another. In thisitighe respondent felt that more favourable
provisions for PSUs were not necessary.

Another respondent felt that any extension of taation notice periods for PSPs under this
provision would exacerbate the already difficultuation arising from the interplay between
Articles 44(1), 45(1) and 45(Band offered little, if any, real benefit for PStsyond already
favourable notice provisions.

The third respondent held that competition in thgrpents market would encourage PSPs to offer
more favourable terms anyway. In addition, the oesient pointed out that it should be recognised
that there would be circumstances in which the RfBBt have the right to be able to terminate a
contract with a user without notice, such as ireotd ensure application of legal obligations such
as anti-money-laundering requirements as well asage of fraud against the payment service
provider.

® The respondent submitted the following examplertithe 44(1) allows PSPs to amend terms under a framew

contract with two months’ notice to PSUs. This coutdt,éxample, be an amendment to financial terms artog
governing the process by which payment services arédad A PSU may reject the amendment at any time up to
the last day of the two-month notice period. At thaint, either the PSU may terminate the agreempah wne
month’s notice (per Article 45(1)), or the PSP maynieate upon two months’ notice (per Article 45(3j).such
case, the PSP would appear to be required to cenéipplying the pre-amendment terms, on a one-off lasiise
specific PSU that has rejected the amendment whilstntiteee period for termination runs. In most cases,
particularly where standard processes are involveslyihii prove unmanageable. Extending the periodadice for
termination by a PSP will only exacerbate the pnoiile

24



3.2.4.10Information for the payer/payee on individual payteansactions (Articles 47 and 48,

Q23-28)

A number of articles in the PSD explicitly mentithrat information can be provided on paper or
any other durable medium. However, Articles 47 () 48(3) allow member states the discretion
to require PSPs to provide information on papea omonthly basis free of charge.

Four respondents are of the view that this diseneshould not be used.

The first two respondents believed that PSPs shoelldermitted to charge an appropriate fee for
issuing paper statements to customers, as pap®ris expensive and less efficient to handle than
electronic communications. This would also be irelwith the stated aim of the Lisbon Agenda

(which has been a driving force behind the Diregjtito make the EU the world’s most advanced
and dynamic knowledge- and technology-driven ecgnomhese respondents noted that

promoting paperless communication and record-kgepias a positive step in that direction and

that the widespread use of computer and internetébaommunications would make this an

achievable goal. They also noted that the levalnyf fee would be limited to an appropriate level

in line with the PSPs actual costs, as providefirticle 32(3).

One of these respondents, however, felt that itldvbe appropriate to carve out customers with
special needs, e.g. the elderly or disabled, almvathem to receive paper statements free of
charge.

Within a domestic context, two other respondentsiccsee no reason that would justify the
imposition of such a monthly paper-based informrmatiequirement. They argued that this would
impose unwarranted costs and logistical pressundsaoks, while information would already be
available through various other channels (overcthenter, through ATMs, 24x7 Internet Banking,
statements sent periodically as agreed in frameworitracts), as well as (where applicable) by
means of the notice (receipt) sent to the custoiméwing a transaction. These respondents,
therefore, remarked that it should be possiblérftarmation to be provided in electronic format
upon agreement by both parties.

With respect to Article 48(1)(a), one responderit fieere was need for clarification as to the
meaning of “where appropriate” in the context af tequirement to provide “[...] any information
transferred with the payment transaction”. The oesignt believed that, in line with common
practice, it was essential that the phrase “whppapriate” should be interpreted as recognising
the necessity for the payee's PSP to have someetiist in determining which elements of a
payment instruction it could — for legal, contradtand practical reasons — pass on to a payee in
any given circumstances. The respondent arguedthimatflexibility was essential in order to
ensure that the payee's PSP would be able to cowifily(for example) data protection law and
other legal requirements, at the same time alloviiregneeds of different types of users and the
potential practical constraints of certain commatan channels to be taken into account. The
respondent noted that the same interpretation walsttineed to apply in respect of Articles 37(2),
38(a) and 39(a).

3.2.5 PSD: Title IV — Rights and obligations in relatiomthe provision and use of payment
services

3.2.5.1 Information on surcharging (Article 50(1))

Where surcharging is practiced, Article 50 requimerchants (as payees) to “inform” their
customers of surcharges “prior to the initiatiortreg payment transaction”.
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According to one respondent, further elaborationttiese phrases in implementing measures is
advisable. It should not be possible, for examfue,a merchant to ‘surprise’ a customer with a
surcharge only after a customer had purchasedabésgand services for which payment was still
outstanding — e.g. by notifying a restaurant patrba surcharge only after the patron had ordered
and eaten. The language should therefore be alstigddly to read, for example, “prior to placing
an order for purchase or, if no purchase is invalyeior to initiation of the payment transaction”.
Similarly, information should not be disclosed invay that a reasonable customer would not
notice (e.g. in small print on a label attachedateash register at the back of the premises).
Implementing legislation should therefore also jevthat “such charges shall be conspicuously
displayed at the place of purchase”.

3.2.5.2 Out-of-court redress procedure for enterprisesagdnisations (Article 51(2), Q29)

Article 83 of the PSD provides that member statest@ make out-of-court complaint and redress
procedures available to PSUs, using existing bodiesre appropriate. However, member states
are allowed the discretion, by way of Article 51(®) restrict the availability of such procedures
to consumers.

One respondent believed that such a restrictioruldhexist, as businesses (including micro
enterprises) already dealt with legal matters andrtcprocedures in respect of non-regulated
services provided to them. This respondent felt thavould be inappropriate to grant non-
consumers the same rights to out-of-court redressepures as consumers, as such procedures
were aimed at individuals who would otherwise béeded from bringing a claim due to the
complexities and costs of pursuing claims in co8rich procedures, the respondent felt, were not
aimed at protecting sophisticated commercial ciightit were capable of resolving commercial
disputes through negotiation, mediation, arbitrgti@ourt or other agreed means, and that
regularly did so in other contexts. Guaranteeingess to the financial ombudsman to such clients
could lead to abuse and waste of ombudsman resource

Another respondent took the opposite view and cdimid no reason why out-of-court redress
should not be possible for enterprises and orgaoisatoo.

A third respondent, while not finding any reasorprnciple why out-of-court redress should not
be possible for enterprises and organisations,tigmesl how such an extension of scope would be
possible within the domestic context. This becazmesumer complaints are currently dealt with,
inter alia, by the Consumer Claims Tribunal and the MFSA @Qamer Complaints Manager, both
of which only deal with complaints made by indivadst

3.2.5.3 Consumer protection and micro enterprises (AridlE3))

Pursuant to Article 51(3), member states may pmtftht the provisions in Title IV are to be
applied to micro-enterprises in the same way asotsumers. As this discretion runs parallel to
the discretion in Article 30(2) in respect of Title both are discussed together above under title
3.2.4.1 of this document, entitled ‘Consumer priddecand micro enterprises (Articles 30(2) and
51(3), Q15-16)'.

3.2.5.4 Charges applicable (Article 52)

Article 52(1) provides that PSPs may not chargetlierfulfilment of “information obligations or

corrective and preventive measures under” Title ukless otherwise specified within the
Directive. A respondent noted that, in order tonpote a level-playing-field across all member
states, and to have operational planning certdonty°SPs, clarification on the exact obligations
and measures covered by this provision was negessaparticular, the respondent wondered
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whether this provision should be read in conjunmctigith Article 42(5), which lists what it
understands to be the preventive and correctivesanea under Title IV.

With respect to Article 52(2), another respondestied that this paragraph mandated use of the
SHARE charging principle where a payment transactdoes not involve any currency
conversion. However, in the context of four-pargyment card schemes, the sharing of the costs
and revenues to operate the scheme took placeyntamugh the interchange fee as an inter-bank
cost balancing mechanism. Recital 41 acknowledges gituation and stipulates that: “The
provisions on the amount transferred or any chatgeied have no direct impact on pricing
between payment service providers or any intermiedia Accordingly, in the view of the
respondent, this should be made clear in measuanesposing Article 52(2).

3.2.5.5 Payment of charges applicable (Article 52(3), O20-3

As discussed above, Article 52(2) mandates usehef SHARE charging principle where a
payment transaction does not involve any currermyversion. However, the PSD does allow
merchants the right to request a charge from, fer af reduction to, the payer in respect of the use
of a given payment instrument. Nevertheless, theoma legislator, by way of discretion, may
limit or altogether forbid such requesting of ctegdrom the payer.

One respondent believed that this discretion shbeldnade use of, and that the requesting of
charges should be limited in a way that encouragedironic payments rather than payment by
means of less efficient payment instruments (cashcaeques).

A second respondent noted that all charges shautdecunder the regulator’'s scrutiny whilst

allowing for fair competition. However, this resputamt acknowledged that, whilst the right of the
payee to request a charge from the payer may peothet use of more efficient instruments, it

could also lead to abuse. In this regard, the mdgat strongly recommended that the practice
should be prohibited altogether.

A third respondent discussed the issue in dep#y atrongly encouraging the prohibition of
surcharging for the use of electronic payment imsents, and seeing no reason why the
surcharging prohibition should cause difficulties fmerchants competing efficiently in their
sector. If, contrary to these suggestions, surchgrgvere to be permitted, the respondent
considered that there should be a requiremenufbpfiice disclosure from the outset regarding the
total final amount payable for goods or services] this in the interests of transparency, fairness
and consumer protection. In particular, this resieon noted that guaranteeing merchants the right
to surcharge for the use of electronic paymentunsénts:

- is unfavorable to consumers;

- ignores or undercuts the value that electronic mayrmethods bring to merchants and to
society at large. There are a number of socialfitertbat are not internalised by merchants
when making surcharging decisions - for example, tbeduced risk of fraud, money
laundering, and tax evasion. Additional social lgm@ot taken into account by merchants
include improved forensic evidence in criminal istigations, lower cheque clearing costs
for banks and less cash handling for central baRkshibiting surcharging for the use of
electronic payment instruments would play an imgrartrole in addressing these market
failures;

- undermines public policy aims to move away from gdpased payment methods.
Surcharging for the use of electronic payment umgnts sends the wrong signals to
consumers by favouring less efficient payment m#ghsuch as payments in cash and by
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means of cheques, where the total costs (bothdarterchant and to society) are less
transparent but are nonetheless significant;

- bolsters the market power of large merchants wigsa&maller merchants and inhibits the
ability of new, electronic-based payment methodsrtwrge and gain popular acceptance.
The more dominant a merchant is in a particulatoseand area, the more such a merchant
will be able to surcharge profitably. Where surgag is permitted, dominant merchants,
and the dominant schemes, tend to be the main ibemefs, with niche players and new
entrants suffering disproportionately from the pice

- disrupts the balance of demand in credit/charge ratworks, with harmful consequences.
In the medium to long term, surcharging impactsatiggly on credit/charge card network
participation by deterring card usage, which imtdiminishes the value to merchants of
participating in the network, thereby underminirte tnetwork’s viability. Permitting
surcharging practices for credit and charge cayineats enables merchants to transfer the
cost of card acceptance directly onto the cardmolele obtaining - effectively for free
(and typically at a profit) - the many benefitscafd acceptance and ignoring altogether the
social benefits of card usage. In the medium tayleerm, this impacts negatively on
network participation by deterring card usage. Timisturn diminishes the value to
merchants of participating in the network, therabgermining the network’s viability;

In the respondent’s view, therefore, as socialscast] benefits are relevant to an overall effigrenc
assessment, and as efficiency of payment instrisme@an only be assessed in relative terms by
comparison to all payment methods (including thastecovered by the PSD), this wording should
be interpreted to take into consideration bothcefficy to the parties involved (merchants,
cardholders, payment systems and payment servimadprs) and to society at large (e.g. by
generating social benefits from reduced money lating and tax evasion and reduced public and
private funding of cash printing and handling). Boe reasons outlined above, and in the light of
these considerations, the respondent consideréduhzharging for the use of electronic payment
instruments should be prohibited.

3.2.5.6 Derogation from certain rules for low value paymi@struments and electronic money
(Article 53, Q33-35)

As this discretion runs parallel to the discretionArticle 34(2) in respect of Title I, both are
discussed together above under title 3.2.4.3 o tthocument entitled ‘Derogation from
information requirements for low-value paymentinstents and electronic money (Article 34(2),
Q18-19).

3.2.5.7 Notification of unauthorised or incorrectly exealifgayment transactions (Article 58)

Article 58 states that the user may obtain reetifan from the payment service provider only if he
notifies the provider “without undue delay on beaognaware of any unauthorised or incorrectly
executed payment transactions [...] and no later fsamonths after the debit date [...]".

Within this context, two respondents note thafjrat sight, the period of 13 months granted to the
user to notify the service provider seems at oditls tlve notion of ‘without undue delay’ referred
to in Articles 56(1)(b) and 58. In their view, allimg PSUs to dispute a transaction within a
timeframe of up to 13 months after the transactimuld be unworkable, and that both PSPs and
society at large would not benefit from the abilafyfraudsters to continue perpetrating up to 13
months of fraud whilst a PSU failed to check mop#thtements. The respondents felt that the 13-
month deadline was meant to address the situafiprowiders with yearly statements. In order to
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avoid any abuse of such provision, they invited Matese legislator to clarify the concept of
‘without undue delay’ in implementing legislation.

In this respect, it was suggested by one of theomdents that it should be explicit in the
implementing legislation that a service provideuldolegitimately assume that a cardholder had
become aware of an unauthorised transaction as a®dre/she received his/her statement and,
accordingly, had an obligation to notify the unauited use, without undue delay, upon such
receipt. Thus, where statements were made avaitablke monthly basis, the notification should
occur well before the 13 months’ maximum periochgesuggested. Indeed, in order to avoid any
legal uncertainty, the Maltese legislator shoulgregsly state that the user had an obligation to
notify his service provider of any unauthorisechg@ction within one month of receiving his or
her statement.

3.2.5.8 Evidence of authentication and execution of paynramsactions (Article 59)

One respondent remarked that the last requireriedtticle 59(1) required PSPs to prove a
negative — i.e. to prove that authorisation of angaction was “not affected by a technical
breakdown or some other deficiency”. The responderimitted that, as it was theoretically
impossible to prove a negative, further interpretabf the meaning of this clause was needed,
particularly in the context of card transactioner Example, PSPs could have internal processes
that tracked the various types of systems breakdawrerrors that occured on a given day. If the
need to disprove the link between authorisationtandnical breakdown were to become relevant,
PSPs should be able to rely on these internal pseseto determine whether there were any
breakdowns or other errors that could be relevan¢t¢ording a transaction.

This respondent also noted that Article 59(2) pitesithat “use of a payment instrument recorded
by the payment service provider shall in itself netessarily be sufficient” to prove authorisation.
The respondent felt that a narrow interpretatiothefword ‘use’ is needed so as not to capture the
means of authorisation or consent itself, as agbedédeen the PSP and the PSU under Article 54.
For example, the entry of the correct PIN (as theed means of authorisation by the cardholder)
should be sufficient to prove authorisation. Thepmndent pointed out that a broad interpretation
of ‘use’ which captured the means of authorisatiself would disincentivise the development of
new, more secure means of authorisation, as PS¢ vetand little to gain if transactions
authorised with the new technique were no lessegiiate to unfounded claims of fraud. Thus, the
respondent argued, Article 59(2) should be undedsto ensure that PSPs should not rely solely
on the provision of readily visible card detailsy.eCVV/CVC codes and expiry dates, coupled
with the fact that a transaction was completed Widse details, to prove authorisation.

A second respondent felt that the wording of AetiB9 appeared to suggest that use of the PIN
was not, prima facie, evidence that the cardhot@der authorised a disputed transaction. Should
the payment instrument also not be reported as kisten or compromised, however, the
respondent believed that use of the PIN in additemnhis fact should be considered sufficient
proof.

3.2.5.9 Payment service provider’s liability for unauth@dlspayment transactions (Article 60)

Three respondents noted that, under Article 60{d),the case of unauthorised payment
transactions, the payer’'s PSP had to immediatéiydeto the payer the amount of the transaction.
However, Article 60(1) failed to specify the evemton which a PSP must “immediately” refund

the transaction.

The respondents understood that the meaning ofjfzguia 1, when read in conjunction with article
59 (which provides an obligation for a PSP to prthe authenticity of a disputed transaction), is
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that the requirement for an ‘immediate’ refundhe payer applies only once an investigation into
the disputed transaction had been conducted and®8# had been unable to prove that the
payment was authorised. In this light, the respatglsuggested that the transposition measures
should clarify that the PSP is to refund the pdiyramediately upon determining that a transaction
is unauthorised”.

3.2.5.10Payer’s liability for unauthorised payment trangatd (Article 61, Q36-37)

Article 61 provides that the maximum liability of ayment service user for unauthorised
transactions is of € 150, subject to certain camait However, by way of discretion, member
states may reduce this amount in the user’s fazbnational law.

With reference to the domestic situation, one radpat noted that there were large volumes of
unauthorised card transactions originating prinzdfeom the Internet, and that it is estimatedttha
the proportion of cases where the user was to bfamsuch transactions, as opposed to genuine
cases of loss despite normal use, were in themexfi60% / 50%.

However, the respondent notes, it is always veifycdit/onerous for banks to prove intent in the

above-mentioned cases. The respondent felt thatuiiment applicable Central Bank Directive No.

4 on Electronic Payment Services is not sufficiewtbar as to the extent of the obligations and
liabilities of both the cardholder and the bankjlevthe 13-month notification period indicated in

Article 58 of the PSD would add to this uncertainty

A second respondent agreed with the reasoning &s@aein the last paragraph of page 24 of the
Bank’s Consultative Documeft.

Other than this information, the Bank received n®ms on whether this discretion should be
utilised or otherwise.

3.2.5.11Refunds for payment transactions initiated by ooulgh a payee (Articles 62 and 63)

Under Articles 62 and 63, “a payer is entitled teetund from his payment service provider of an
authorised transaction initiated by or through weeawhich has already been executed, if [...] (a)
the authorisation did not specify the exact amoahtthe payment transaction when the
authorisation was made; and (b) the amount of #yment transaction exceeded the amount the
payer could reasonably have expected [...]". Tramsastinitiated by a payee include direct debit
transactions, while transactions initiated throagtayee include card transactions.

One respondent noted that it understood this pavito cover card transactions in case of ‘no
shows’, damages to a rented car, mini-bar charges, but would welcome further explicit

guidance as to (i) what type of payment transadedrwithin the scope of this right of refund and

(i) what constituted an ‘unreasonably high amount’

Another respondent noted that Article 63(1) prodid®SUs with eight weeks from the “date on
which funds were debited” to request a refund ofathorised transaction under Article 62, and
that this language was different from the languaged in Article 58 in respect of unauthorised

" The paragraph referred to states: “A higher lighlimit (up to € 150) acts as an incentive for ssto keep their
payment instruments secure and avoid unauthorised ngsdraud. However, a lower liability limit acts as a
incentive for payment service providers to investnicréased security features, to better detect fraut spreads
the risk of loss, theft and misappropriation acrossptha of service users. Thus the balance to be stelakes to
levels of avoidable unauthorised use through theebebnduct of users — if there are substantial gaite tmade
here, a higher liability limit may be justified.”
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transactions, for which a PSU is given 13 montherff the debit date”. It notes that the language
in Article 63(1) does not make sense in the contéxa card transaction because there are no
“funds debited” except in the case and at the pehen the card issuer collects payment by direct
debit from the cardholder’'s bank account. The redpat therefore felt that this wording should
be clarified within the transposition measures.

Article 62 refunds are subject to a 10-day respaimse for a PSP to either refund the cardholder
or justify refusal of the refund, in terms of Atec63(2). Within this context, a respondent
remarked that, where a cardholder disputed the atrmfua card transaction under Article 62(1),
the issuer would initiate an investigation involyinot only the issuer and its staff, but also the
merchant acquirer, the card network and, ultimatélg merchant himself. This is not a process
entirely under the issuer’s control, and typicdityn answers to a cardholder’'s queries about the
reasonableness of the amount of an authorisedartos are not available within the 10-day
response time required under Article 63(2). Thasuérs often process temporary credits to the
cardholder’s account until a final determinationtba merits of the cardholder’s dispute is made.
In this light, the respondent submitted, these tmawmy credits should be expressly deemed
sufficient to fulfil the requirement under ArticB3(2) to refund the cardholder within 10 days.
Alternatively, it should be possible for the issterefuse the refund under Article 63(2) on the
basis that the merchant or merchant acquirer haadesponded to the issuer’s inquiries, subject to
ultimate resolution within a reasonable period.

3.2.5.12Point in time of receipt of funds (Article 64)

Article 64 provides that the point in time of rqueof a payment order is to be considered the time
when a transmitted payment order is received byptheer's PSP. However, Article 64(2nter
alia, allows the PSP and PSU to agree that the poititnie of receipt is instead to be the “day on
which the payer has set funds at his payment sepriavider’s disposal”.

One respondent noted that the “day on which theepémas set funds at his payment service
provider’'s disposal” must not be interpreted imatiein to the receipt of a payment which is still

subject to clearing (e.g. receipt of a cheque),itbuelation to the actual receipt of cleared funds

Interpretation otherwise would force the PSP to plgrwith the PSD’s execution times at a point

in time when it is not yet certain that funds valéar, thereby exposing it to credit risk, which in

the case of large transactions could be substaiited respondent requested clarification in this
regard in the transposition measures.

3.2.5.13Refusal of payment orders (Article 65(2))

One respondent noted that Article 65(2) did noteappo be relevant to card transactions. The
paragraph assumes that receipt of funds by thespaysucial to the payer’s interests (presumably
because the payer is not deemed to have paid teepaless the latter actually receives the
funds). However, this is not the case for cardgaations, in which the receipt of payment by the
merchant from its acquirer is independent of calditreissuer relationship and in which the

acceptance of a card by a merchant constitutes gratyby the cardholder in itself. Therefore, in

order to avoid confusion in the market, the resgomdgroposed that implementing legislation

should clarify that Article 65(2) is not applicalitecard transactions.

3.2.5.14Irrevocability (Article 66)

One respondent believed that clarification was adadgarding the applicability of the provisions
of Article 66 to different types of payment transaigs. The respondent believed that, in respect of
card transactions, the only applicable provisiors waArticle 66(2). This means, essentially, that
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once a cardholder has given his consent for adcdios (by means agreed between the card issuer
and the cardholder, e.g. by signature, PIN or adlgeeed means), there was no right of revocation.
The respondent submitted that Article 66(4) wasaplicable because it relates to Article 64(2),
which in turn relates to execution times under &&ti69 which, the respondent maintained, does
not apply to card transactions (see the discussider title 3.2.5.17 below).

Article 66(2) provides that “Where the payment saction is initiated by or through the payee, the
payer may not revoke the payment order after [..vjngi his consent to execute the payment
transaction to the payee”. Another respondent stibanthat card transactions would therefore be
deemed to be irrevocable after the payer has ti#esithis consent to the merchant, e.g. by
entering his PIN code.

In this light, the respondent noted that RecitalsB§gests that such irrevocability does not affect
the chargeback procedures and rules in the evemtdidpute between the payer and the payee. In
such a case, the reimbursement of the payer waultbbsidered to be a new payment order. The
respondent therefore suggested that, in order oidaany doubt, the Maltese legislator should
make it clear that the principle of irrevocabiligyd not conflict with other legal or contractual
rights, such as cooling off or chargeback rightsleled, although merchants typically benefit from
a payment guarantee, the acquirer is entitled doncthe money back from the merchant under
certain circumstances (e.g. repudiated MOTO tramsas; absence of authorisation requested by
the merchant on transactions above the floor lietd,). Likewise, the same respondent argued, the
cardholder should be allowed to claim reimbursemantertain circumstances (goods not as
described, processing errors, etc.) despite tmeipte of irrevocability of payments.

3.2.5.15Execution times, value dating, and liability formexecution or defective execution
(Article 69 (and 64, 73, 74, 75 and 77))

Two respondents submitted that Article 69, whicbvies for D+1 and D+3 payment periods,
was not intended to apply to card payments, apdyeperiod for merchants submitting charges
and receiving payment from their acquirers is atendbr negotiation on a case-by-case basis and
in part a function of the price merchants pay foguaring services. Besides, payment between an
acquirer and a merchant was independent of paybedween a cardholder and issuer, or between
an issuer and an acquirer. Article 63(1) and (2)egally proscribe a D+3 or D+1 (after 2012)
maximum execution time for payment transactionsweleer, pursuant to Article 69(3), the
“payee’s payment service provider [is requiredjremsmit a payment order initiated by or through
the payee to the payer’s payment service providenimthe time limits agreed between the payee
and his payment service provider, enabling settiepes far as direct debit is concerned, on the
agreed due date”. Two respondents noted that tluwed the payee and his payment service
provider (by way of derogation from Article 63(1)da(2)) to agree on maximum execution times
for both direct debit and card transactions. Ferdake of clarity, therefore, the respondents urged
the Maltese legislator to confirm explicitly thats far as card transactions are concerned, the
acquirer and the merchant benefit from completdractual freedom in relation to execution time.

One of these respondents further submitted thatAréisles 64, 73, 74(2) (second and third
paragraph), 75 and 77 are related to Article 6@y tlare similarly not applicable to card
transactions:

- Article 64 (point in time of receipt of payment erjl is relevant only in relation to Article
69 and other related provisions which are not apple to card transactions;

- Article 73 deals with value dating in the contextaonon-card transaction involving the
movement of funds through a payment system (theeis®vered under Article 69). To
speak of ensuring, in a card transaction, that yeegda PSP (i.e. a merchant acquirer)
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credits the payee’s (merchant’s) payment accouriaten than the business day on which
the acquirer is credited with the funds is to igntive way in which card transactions are
structured,;

The second and third paragraphs of Article 74(guire a payer's PSP to make reasonable
efforts to “recover the funds” in a payment transacinvolving use of an incorrect unique
identifier. However, if a charge or credit cardreigrovides an incorrect card number,
then (assuming the transaction is completed, wisiclifficult to imagine in any event due
to process controls) there would be no funds térbéeovered” by the cardholder. It may
theoretically be possible that another card accomitih the card number provided in error,
could have been debited (again, it is difficult imagine how this would happen in
practice), in which case the issuer would have galibns to refund that cardholder.
However, this would be a refund for an unauthorisadsaction under Article 60 and not a
recovery of funds under Article 74(2);

The first paragraph of Article 75 imposes obligaoon PSPs in so called ‘pull
transactions initiated by or through the payeemtich card transactions belong per Recital
43) to ensure “correct transmission of the paynoedér to the payment service provider of
the payer in accordance with Article 69(3).” Arécb9, as mentioned above, is not
applicable to card payments. In this case spetificarticle 69(3) requires a payee’s PSP
to ‘pull’ funds from the payer’'s PSP in a timely mmeer. While this may be the case for
other ‘pull’ transactions, such as direct debitbifl are specifically referred to in Article
69(3)), it is not the way that card transactiongkv@d\s described above, payment to the
merchant by an acquirer is independent of payneettid issuer from the cardholder or to
the acquirer from the issuer;

The second paragraph of Article 75(2), which reggicrediting of a payee’s account by its
PSP immediately upon receipt by that PSP of fumd#s account, similarly assumes,
incorrectly, that all so called ‘pull’ transactiomsitiated by or through the payee funds
involve a ‘pull’ of funds physically from payer fwayee, and that the payee cannot receive
payment until such funds are credited to its PSfemount. Again, this makes sense for
other ‘pull’ transactions, such as direct debitst ib is not the way that card transactions
work. The amount owed to a merchant by an acqdimes not depend on receipt of funds
by the acquirer from the card issuer and is a detirded by the acquirer for payment to
the merchant at the end of the payment period dghbedween the acquirer and the
merchant. In the case of some payment schemesietiteis discharged by payment to a
merchant bank account held by another institution;

The third paragraph of Article 75(2) elaborategtmn consequences of the first and second
paragraphs of Article 75(2) and is therefore alsbapplicable;

The final paragraph of Article 75(2) is also inaggmiate for card transactions. It draws on
the previous paragraphs and places an obligatioP®Rs to ‘trace’ a non-executed or
defectively executed payment transaction regardi€siability. Similar to the requirement
on PSPs to ‘recover the funds’ under Article 74¢Bg obligations under this paragraph
make no sense in a card transaction where thephysical ‘pull’ of funds to be traced;

Article 75(3) is based on the assumption that tira® been a non-executed or defectively
executed transaction under Article 75(2). As Adicr5(2) does not apply to card
transactions, neither should Article 75(3) (notattArticle 75(1) does not apply to card
transactions in any event because it is focusedposh’ transactions initiated by the

payer);
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- Similarly, Article 77 applies only in the context a breach of Article 75. As Article 75
does not apply to card transactions, neither shatidle 77;

In order to avoid confusion in the market, thispasdent proposed that implementing legislation
should clarify that these provisions are not ag@flie to card transactions.

3.2.5.16Cash placed on an account (Article 71)

Article 71 regulates the time of availability analwve dating of cash placed on a payment account,
and draws a distinction between the rules applecablespect of consumers and those applicable
in respect of PSUs that are not consumers.

One respondent submitted that the ‘payment servss’ to which the article refers must be
interpreted as referring to the holder of the payreeccount rather than the person making the
cash placement. This appears to the respondeheasdst appropriate interpretation in terms of
achieving the consumer protection aims of the lagegn whilst also bringing clarity and certainty
to the operational processes that PSPs will nedaolltav. It would mean that where the PSU is a
consumer, he will be entitled to the benefit of grevisions in the first sentence of the article,
regardless of who has actually made the cash pkaenThe respondent submitted that, in
identifying the ‘point in time of receipt’ for thpurposes of this article, it is essential to ensure
technical workability and that the same principbésnterpretation should apply as are applied to
the same phrase in Article 64 and other relateidlest This approach would allow for receipt
other than on a business day to be deferred togkebusiness day and for cut-off times to be set
near the end of a business date. This is very itapbfrom a practical perspective — as, for
example, it would allow for a wide range of converiimethods of cash placement to be offered to
PSUs, such as via a deposit box in a branch, oavightsafe or collection by cash transporter,
which may be an agent of either the customer oP®e.

Furthermore, the respondent pointed out, it is reégdethat the article is read as not preventing
PSPs form making subsequent adjustments to the P&tkount in cases where this was
necessary. For example, upon the receipt of caidsbanknotes, credit institutions are bound to
execute fithness and authenticity verifications iompliance with National Central Bank
requirements before the cash received can corestitutds’. This interpretation would facilitate
the possibility of immediate availability after ept - in line with the article - by recognisingeth
principle of the possible need for later adjustmi@nthe PSU’s account as a result of processes
which may not be undertaken by the PSP until ar latege, such as checks for anti-money
laundering and antiforgery detection measures. Téspondent saw this interpretation and
approach as being entirely supported by the refere@nArticle 78 to PSPs’ being bound by “other
legal obligations covered by national or commuretyislation”.

3.2.5.17Shorter execution times for national transactidxsigle 72, Q38-42)

Article 72 allows member states to reduce Articdeeecution times in respect of purely national
payment transactions. One respondent commentedritthe light of argumentation set out under
title 3.2.5.15 above, implementing legislation ddoclarify that this provision was not applicable
to card transactions. Two other respondents, howevesented opposing views as to whether this
discretion should be utilised.

The first respondent noted that, subject to corepdetd accurate information being given by the
customer, credit transfers in Malta are currentfeated within D+3 as per the relevant SEPA

rulebook. Upon request by the customer, howevenrgant payment can be effected on the same
day as a priority payment.
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In the view of this respondent, maximum executiones as set out in the PSD should not be
reduced for national payment transactions. Irgai@d that such a reduction would give rise to a
further distinction between national and cross borgdayments and at the same time would
necessitate further operational changes for initita. The respondent noted that one should keep
in mind that the SEPA and the PSD had triggeredremugssitated a radical overhaul of domestic
infrastructure, regulations and standards. In the=ace of a domestic CSM, making the domestic
payment system SEPA and PSD compliant alreadylemtaignificant amount of investment. In
this light, the respondent maintained, the samegeand conditions should apply to local and
cross border transactions indiscriminately, and thifierent rules would counter the spirit of
SEPA — moving to a harmonised and integrated patsnarket in Europe with one payment
system for all euro transactions.

The second respondent, however, felt that ‘domgséigments with delays of more than one day
should not be tolerated. The same respondent helfl in accordance with practices existing
before SEPA migration, it was imperative that ‘deti@ payments should be effected either in
‘real time’ or within one day. Alternatively, trsiolds should be established whereby retail
amounts would be processed within the one-day livhitst wholesale amounts would be effected
in ‘real time’.

3.2.5.18Value date and availability of funds (Article 73(1)

One respondent understood that article 73(1}), p@sagraph, made clear that if the day on which
the amount of a payment transaction is creditethegoayee’s PSPs account is not a business day
for the payee’s PSP in the sense of Article 4(Z&he PSD, then the value date for the credit to
the payee’s payment account may be (no later tienpext business day for the payee’s PSP. By
way of example given by the respondent, where aiSpaank’s account held with its Swedish
correspondent bank is credited with a Swedish krgagment on a day which is a local bank
holiday in Spain, the Spanish bank would have tm@décount credited but, being closed on that
day, would not be in a position to credit its Sgarpayee until the next business day.

In the light of this consideration, the respondsubmitted that it had always read the second
paragraph of Article 73(1) as following on directhpm the first paragraph, in the sense that the
obligation to put the amount of a payment transactt the payee’s disposal ‘immediately’ pre-
supposes that the credit to the payee’s PSP’s atbad happened on a business day for that PSP.
From a practical perspective, the same responddamitted, it was essential that the core legal
requirement should incorporate the reality thaa ipayee’s PSP is unable to credit the payee’s
payment account on a non-business day it may ggballunable to put the funds at the payee’s
disposal on that day.

Separately, the respondent said he would welcoméro@tion that Article 73 allowed PSPs to

take into account the terms and conditions of tagment account in question, and also that in
cases where funds have been credited to an acoousror, the backdating of value in the

correcting entries would still be allowed (on tresis that this would be a correction of the origina
transaction rather than a new and separate payra@saction).

3.2.5.19Data Protection (Article 79)

Article 79 permits the processing of personal dajapayment systems and payment service
providers when this is necessary to safeguard tlegeption, investigation and detection of
payment fraud, in accordance with Directive 95/4&/E

In this regard, one respondent noted that a stpiptication of data protection legislation had o f
prevented the full deployment of fraud preventioals. In this light, it believed that it was criic
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for the Maltese legislator to provide guidance@ghe measures necessary to allow and facilitate
the processing of personal data related to payinend by payment service providers, including
the cross-border transfer of these personal date@mayment service providers. In particular, the
same respondent submitted, the Maltese legislatarlg:

I. recognise the legitimacy of such processing uifdécle 7 of Directive 95/46/EC
(as implemented in Maltese data protection legcsit

il. exclude the application of Articles 11,1 and f® such processing pursuant to
Article 13, 1(d) of the said Directive;

iii. authorise such transfer under Article 26 dadttbirective; and
iv. adopt derogations under Article 8(5) of that Dineetto allow the processing of

data relating to offences, criminal convictions sacurity measures by payment
service providers.

3.2.5.20Enforcement and redress (Articles 20, 21 and 832886)

No concerns or suggestions were received in resgdbiese Articles. One respondent, however,
noted that clarification of what ‘out-of-court cotamt and redress procedures’ would consist of in
practice would be appreciated.

3.2.6 PSD: Titles V and VI - Final provisions

3.2.6.1 Transitional provisions (Article 88, Q43-45)

Article 88(1) provides that persons conducting paginservices before 25 December 2007 in
accordance with national law may continue to preuideir services after implementation of the
Directive, pending authorisation, until 30 April2D(18 months after the transposition deadline).
In this regard, one respondent submitted that it watical that the implementation of this

provision is not limited to home state operatiolibe respondent argued that implementing
language for Article 88(1) should clearly contentplahe ability of companies that had

commenced payment services business in any mentdter s whether home or foreign, and

whether through cross-border provision of servioeshrough branches — to avail themselves of
the clause. The same respondent contended thaendite plain language of Article 88 nor its

spirit or intent suggested that it should be inmablle to cross-border or branch operations of
entities that are already engaging in paymentsegsion a pan-European basis.

Thus, the respondent argued, even non-domestit pegsons who had commenced the activities
of payment institutions within the meaning of th8Pbefore 25 December 2007 in accordance
with the national law in force in another membetest and which were allowed to carry out those
activities in Malta under Maltese law without redpg a license (be it through cross-border
provision of services or through branches), shaagdable to continue providing those services in
Malta transitionally until 20 April 2011 without ¢horisation being required under Article 10.

The respondent noted that restricting applicatibthis clause to home state business would only
prejudice the ability of those entities that areeafly operating cross-border to comply with

licensing requirements, particularly as there isgoarantee that home state authorities will be
prepared to grant Pl licenses to these companezssety on 1 November 2009 and, further, as it
is not possible to grant such a license and complet ‘passporting’ of the license all on the same
day, given the notice periods for ‘passporting’ efidfore, the respondent observed, without the
ability to take advantage of Article 88, these tdi would be placed at a competitive
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disadvantage vis-a-vis entities that do not yetrajgecross-border or those that are licensed as
credit institutions.

Article 88(2) provides that institutions that prd&i money transmission services in accordance
with national law before 1 November 2009, and wtdoh effectively included in the consolidated
supervision of a parent undertaking (a credit in8tn), are exempted from authorisation as a
payment institution provided they notify the congetauthority of their activities by the date of
entry into force of the Directive, including witluch authorisation information that shows that
they fulfil the criteria listed in Article 5 (a)dj, (g) to (i), (k) and (l) of the PSD. Howevergth
Maltese legislator may allow the competent autliaigt exempt such institutions from showing
that they meet these requirements under Articlé the PSD. One respondent submitted that the
legislator should not allow this discretionary wexiwf requirements in order to ensure at all times
a level playing field amongst operators.

Article 88(3) allows the Maltese legislator to piae that any person that had already satisfied the
requirements of Articles 5 and 10 of the PSD (whidgether constitute the criteria for
authorisation), presumably because such persoriréeady licensed as a financial or credit
institution, may be authorised and registered aatmally without further formality. Two
respondents supported the transposition of thigelion into Maltese law.

Article 88(4) allows a transitional regime in respef small payment institutions which have their
authorisation requirement waived under the natidisretion within Article 26 of the PSD. If the
Article 26 option is availed of, Article 88(4) alle the national legislator to provide that payment
institutions which are eligible for such a waiveayncontinue to provide payment services for a
period determined by the legislator, not being Emilpan three years, before they are required to
obtain a waiver and register in order to operatee €@spondent noted that, as it did not agree that
waivers under Article 26 should be allowed (asubsed under title 3.2.3.9 above), it saw no use
for the implementation of this provision.

3.2.6.2 Relationship of the PSD with anti-money launderitgrrorism financing legislation
(Articles 88(4) and 91)

One respondent noted that certain provisions withenPSD had important implications for the
provisions of Directive 2005/60/EC (the third amteney laundering/terrorist financing (AML/TF)
Directive), and use the text “without prejudiceDoective 2005/60/EC [...]". In the light of this,
the respondent was of the opinion that due careldhmze given to ensure that those instances in
the Directive which provide for the observance @ftain provisions of Directive 2005/60/EC (e.g.
Article 88(4)) are expressly provided for in legisbn transposing that Directive.

The respondent further noted that Article 91 of B&D amends Directive 2005/60/EC. However,
it advises the Central Bank that measures transgdbie PSD need not take these amendments
into consideration as they had already been induithe Malta’s transposition of Directive
2005/60/EC.

3.2.7 PSD: Annex

3.2.7.1 Acaquiring of payment instruments (Point 5)

Two respondents noted that the phrase “acquiringagment instruments” was misleading in that

it was not a payment instrument that was acquifée respondents noted that this phrase was
intended to cover ‘merchant acquiring’, as thamtés commonly used, meaning the assumption
by an entity of an obligation to pay a merchant thas agreed to accept a type of payment
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instrument as a means of payment from customerscthier words, it is the transaction, rather
than the payment instrument, that is acquired.

One of these respondents suggested that the faljpwording could be used, should a definition
of ‘acquiring’ be proposed within transposing measu “An institution that participates in a
payment system and agrees with a payee, to whomeratyis made by a payer by way of
acceptance by the payee of a payment instrumematpg on such payment system, to process
transaction data submitted by the payee and to rpakment to the payee for such transaction.”
The respondent further maintained that any suclinitieh should not incorporate elements
dealing with how the acquirer interacts with theyrpant system or other participants of the
payment system, as this could vary from systenystesn and was in any event irrelevant to the
key criterion, i.e. the obligation to pay a merdhdnshould also not be specific to cards, as the
concept of ‘acquiring’ could be applied to a numbérdifferent payment instruments (whether
currently in the marketplace or yet to emerge).

3.2.8 Choice of legal instrument (Q47)

No comments were received in respect of this matter
3.3. Other issues relevant to the implementation of th@SD

3.3.1 The repositioning of cash and cheques (Q48-51)

Various domestic respondents indicated their brsapport of the approach proposed by the
Central Bank of Malta, as set out in the Consw&iaper, in regard to the repositioning of cash
and cheques. Throughout the consultative pericCntral Bank of Malta received positive and
enthusiastic feedback from the public sector, ¢nedtitutions, financial institutions, the busises
community, constituted bodies and consumers. Al,Suappears that a broad national consensus
exists in respect of these issues, though much wak still have to be done in order to increase
awareness in some quarters.

However, in addition to expressing general supparb, respondents also made certain specific
comments in writing.

The first of these, while describing the approadhtlee Bank as “commendable”, noted,
nevertheless, that one needed to be very carefith@nimplementation of such an approach,
particularly on account of the sensitivity of thébgect and the negative impact it could have on the
image of the banking industry. In particular, thespondent suggested, in pursuing such an
approach the following initiatives needed to bestidly analysed/implemented:

- The repositioning of cash and cheques to modermsnefipayment needs to be gradual
and spread over a reasonable period. A road maypcleiar milestones needed to be set;

- All stakeholders — the authorities, the businestoseconsumers and the banks — needed to
be actively involved in such a process;

- The Central Bank of Malta needed to be seen aamgion of such a project;

- A tactful on-going educational and marketing cargpaneeded to be designed and
implemented;

- The tax on credit cards should be removed with idiate effect as it was acting as a
disincentive and was discriminating negatively agaMaltese financial operators;

- “e — purse” products should be developed by thek®amith the rolling out of EMV
technology on Maltese debit and credit cards;

- If such a change is implemented without a cleatesgy, and involving all stakeholders, it
could backfire and provoke a significant amountesistance;
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- Such a change needed to have the widespread sapfpiodncial services operators;

- Current legislation may be rather lacking or archas-a-vis modern payment instruments.
Hence new legislation may be necessary to strengtielegal position and effectiveness
of these payment instruments.

The respondent also noted that it did not beli&a¢ there was any cross-subsidisation involved in
cash/cheque processing, taking into account théztw rate of interest offered by banks on the
current accounts through which cheques operate.

The second of these respondents also voiced iteagmt with the discussion initiated by the
Central Bank of Malta regarding the repositionifigash and cheques. It perceived that potential
savings could be registered through the reductfazash in circulation and cheques issued, to the
benefit of the ultimate consumer. While the samspoedent noted that over the past decade
efforts had been made by Government to reducestheaince of cheque payments to the greatest
degree possible, much more remained to be dondieparly in other sectors of industry.

This respondent also understood the rationale sksriiin the paper regarding the cessation of
cross-subsidisation practices by commercial batti®igh in this respect it called for a high
degree of caution. In particular, the respondentedy with the Bank’s stance in that efforts must
first be directed atthe removal of false or negative incentives raigtito electronic payment
instruments, while causing the increase of chargdwre these may be easily justified.”
Nevertheless, it maintained that extra effort nailsb be made for the promotion of more efficient
electronic payment instruments within industry.

This respondent also agreed with the principle @€t by the Bank regarding the automatic
extinguishing of payment obligations, but indicaitedwish to continue to be consulted in this
regard in due course.

3.3.2 Cheques and other payment instruments (Q52-55)

As under the preceding title, various domestic oesients indicated their broad support of the
approach proposed by the Central Bank of Maltaea®ut in the Consultative Paper, in regard to
cheques and other payment instruments.

In respect of the four objectives considered byBhak in the light of its future policy on cheques
and other payment instruments in the ConsultatizpeP, one respondent believed that all four
objectives should indeed be pursued in Malta andentiae following comments:

- The order of importance is (iv), (iii), (ii), ang;(

- (iv) Rationalising the economic incentives apparemtcheque users by reducing cross
subsidisation of cheque-related costs and caudmgintroduction of more transparent
pricing is of course commendable but needs to be carefuiblysed and tied up to an
associated strategy;

- (iii) Mitigating fraud and credit risksis certainly and at all times a very appropriate
approach. Maltese banks have already taken a preadle through the enactment of a
self-regulatory Code of Conduct in order to tackies issue. The banks have also
recommended that the issuing of cheques for wioetering funds are not available should
be criminalised in all instances;

- (ii) Removing legal or operational barriers previemg more efficient cheque clearing, in
order to reduce costs and the duration of the dlegarcycle is in fact required in order to
enable full cheque truncation. Having said thatchsa process, which could further
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improve the clearing cycle, should not be seemeantivising the use of cheques when the
intention is the contrary. Placing charges on tteegssing of cheques could be used as an
instrument to cause migration from traditional todarn means of payment. In Portugal,
for instance, whilst initially a cheque user coidgue an unlimited amount of cheques for
free, subsequently this amount was limited by thekls to fifty, until finally all cheques
issued incurred a cost. Whatever approach is takemgeds to be carefully analysed by
weighing out both the advantages and disadvantages;

- (i) Clearly laying down the rights and obligation$ parties with respect to chequissan
important aspect that needs to be addressed.

In respect of the specific measures set out undieitg(A) to (E) in the Consultative Paper,
this respondent believed that:

- The measures contemplated in A would have benkéftfiects;
- D and E are applicable, and would be beneficiapjlied, in Malta;

- Asregards C, while the legal framework governihggue payments should be revisited, it
is doubtful whether the PSD is the right instrumienthis purpose;

- The measures in point B regarding cheque guaracde#s would not be beneficial if
applied in Malta since they represented a stepwvbas to a procedure that has been
discarded.

A second respondent noted that the objectives agmkunes considered by the Central Bank of
Malta raise an important discussion which should ppesued. The respondent felt that the
discussion warranted a structure to enable théegarbncerned to delve deeper into each measure
being proposed.

3.3.3 SEPA (Q56-57)

3.3.3.1 SEPA Direct Debit Mandate migration

One respondent noted that direct debit mandate atiogr was a critical issue for all SEPA
involved parties. The respondent maintained tidlei consent given to the creditor by the debtor
when signing existing direct debit mandates wasvabtl for SEPA direct debit mandates, and the
signing of a new mandate were required, creditomuleh face such an extreme level of
administrative burden and commercial risk that theyuld be reluctant to migrate to SEPA.
member states needed to ensure that payment spreiziders and users were clear as to whether
a legal problem existed in this respect and shewddk together with the payment industry to
develop solutions to this problem. Proper trangmrsiof Article 54 could be a way to ensure the
continuity of consent. Article 44(2) could alsodfeassistance in this context.

3.3.3.2 Facilitating SEPA implementation

The possibility of early transposition of the PS@saconsidered under title 3.2.1.2 above. In
relation specifically to the facilitation of SEPAgne respondent thought that early PSD
implementation (i.e. transposition measures connmg force before 1 November 2009) would
hinder rather than facilitate SEPA. In additiowibuld threaten the existence of a level playing
field between SEPA countries. In this respect,rdéspondent believed that it was important that
the transposed Directive should come into foraglatsame point in time in all member states (i.e.
1 November 2009).
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Another respondent felt that early adoption of Pi&iplementing measures (which would not
necessarily have to come into force earlier thavo¥ember 2009) would undoubtedly assist the
market in its roll out of, and migration toward& A instruments.

Other than as specifically described within thevaht sections within this document, respondents
did not express any views on other regulatory mstionder the PSD or other initiatives discussed
within the Consultative Paper that could be exerti® order to facilitate the attainment of SEPA
objectives.

3.3.4 Value added services

3.3.4.1 E-invoicing and e-reconciliation (Q58-60)

One respondent listed the benefits and challengegrceived in relation to e-invoicing or e-
reconciliation within a domestic context:

Benefits:

- They are value-added services through which bawaks earn extra income from their
SEPA product portfolio;

- They would improve the overall liquidity of Maltesempanies;

- They promote the utilisation of STP and modernted&ic means of payments;

- They increase competition between Maltese and ofBeropean payment service
providers.

Challenges:

- Getting Maltese businesses to develop XML complmeans of payment;

- Bridging the digital divide for technophobic firms;

- Financial and human resources required for impléimgnsuch a project in a timely
manner;

- Understanding which business model to build on.

This respondent noted that several institutions rhaye plans to offer e-invoicing or e-
reconciliation services in Malta in the medium temdajor factors affecting these institutions’
decision included the financial viability of suclojects and the incidence of other projects in the
pipeline. The same respondent maintained that #rér@l Bank of Malta could assist in the roll
out of e-invoicing and e-reconciliation servicesdogating a national awareness on the subject and
by ensuring that both the Government and the damlessiness sector followed this path.

A public sector respondent noted that e-procuremennvoicing and e-reconciliation might
provide significant benefits to Government, amonghkich are those relating to timeliness of
transactions, automated processing, accuracy ahttien of human error. The respondent noted
that projects were underway within Government f& implementation of a number of the above,
although the introduction of both the PSD and SERAIId undoubtedly be a major contributing
factor towards their successful implementation. Tégpondent further acknowledged that the
Central Bank of Malta could give assistance to@®wwernment in this regard, and suggested that
this should form a basis for future bi-lateral ceagtion.

Another respondent noted that the VAT Act, ‘TWELFTSCHEDULE (TAX INVOICE),
covered ‘Invoices by electronic means’ thus:
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“11. Invoices containing the details specified itemn 2, and subject to the
acceptance by the customer, may be sent by eléctno@ans, provided that the
authenticity of the origin and the integrity of tbentents are guaranteed as may be
provided for by national legislation with regard tioe use of electronic signatures,
or as may be required and approved by the Commmiesid

However, the ‘THIRTEENTH SCHEDULE (FISCAL RECEIPTS®pntains no clause relating to
electronic means. Therefore, the respondent sudmithere appeared to be an anomaly in that
fiscal receipts issued electronically are not scibje the same conditions as tax invoices. In
addition, the respondent remarked, under the pomssof the e-Commerce Act, fiscal receipts
could be issued electronically, but the CommisgiafeVAT couldn’'t approve solutions in the
same way as for tax invoices. The respondentHatt in the extreme, it could be argued that the
absence of a clause implies that e-invoicing wiasvald for tax invoices but not for fiscal receipts.

This respondent believed that the benefits of eiting and e-reconciliation for business
competitiveness were significant, and suggested tta Bank should work, with the Malta
Standards Authority and other bodies, to rapidynpote existing standards for messaging, such as
ISO 20022, to encourage adoption. The responednthat the introduction of such standards by
banks would be an incentive for businesses to @ostéime - particularly with regard to e-
reconciliation.

3.3.4.2 E-commerce (Q61-62)

One respondent did not see or envisage any legapenational barriers of note in respect of the
development of e-commerce in Malta. Nevertheldss,respondent believed that a more active
role was required of the Central Bank in acting aasatalyst of change, particularly with
Government departments and agencies.

3.3.4.3 M-payments (63-64)

In respect of m-payments, a respondent submittaditihad not identified legal barriers of note
preventing the emergence of such services, buathaperational barrier existed in the form of the
high costs of mobile telephony. Nevertheless, #spondent saw ample scope for the creation of a
joint forum of cooperation between the Central Bastk Malta, the MFSA and the Malta
Communications Authority to study regulatory issuedated to m-payments, as well as
possibilities for the facilitation of the emergerafesuch services.

Another respondent, however, noted that there wagraficant disincentive to using m-payments
in the form of taxes. The respondent noted thatiegble legislation indicates that m-payments
suffer 18% VAT and 3% excise tax on the total vabeeng transferred, and this on top of the
value of the m-payment (inclusive of VAT). The peadent felt that this situation made m-
payment non-viable in Malta, even though it wasideal platform for many non-cash payment
scenarios and could move forward the e-societyd@x@ny while addressing the excessive use of
cash and cheques in Malta. This is particularey/ dhse if it is assumed that there are many more
mobile phone users than users of chequebooks dntd ded credit-cards in the population. The
respondent believed that legal and fiscal revisi@s required to exclude m-payment services
from the taxes targeted at mobile communicatiorstarpermit telecom companies to operate m-
wallets.
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3.3.5 Special treatment and conditions for non-residertioaint-holders (Q65-68)

A respondent noted that payment services in Maiteewenerally openly offered to non-residents,
though a certain conditionality existed with redpecthe application of AML/TF requirements
and certain operational considerations.

In particular, non-residents were always requiegroduce a bank reference, and increased due
diligence is exercised where non-residents are exoed (based on the ‘know your customer’
rules; thus provenance of funds, with consequeotffgvidence, is also mandatory where non-
residents are concerned). The respondent alsd toae AML/TF requirements aside, there were
a few banking practices that discriminated agamasi-residents for operational reasons, (e.g. the
requirement of cash cover of twice the limit allalven a credit card). The respondent observed
that otherwise practices generally varied veryelith respect of residents and non-residents, and
that the development of the SPM should not resudinly changes in this context.

Another respondent, however, argued that varion&ibg practices (e.g. the requirement of cash
cover on credit cards, a mandatory bank referemicedw clients) were applied by some banks not
only in respect of non-residents but also in respédalta-resident non-Maltese citizens. This

respondent felt that such requirements, when ingppag®mn Malta-resident EU-citizens but not

Malta-resident Maltese citizens, may be prohibldgdEuropean law in the light of the EC Treaty

prohibition of discrimination on the basis of natity between EU-citizens. The respondent
urged regulators and the banking community to otk the matter.

3.4. Concluding remarks (Q69-73)

One respondent noted that the PSD left a lot ofirémr exceptions/derogations and that this went
against the spirit of having uniform laws throughthe EU. The same respondent did not see
further barriers to the effective implementationtteé PSD within the context of the infrastructure
available to society today, as it believed thaséhevere being adequately addressed by regulators
and operators. The respondent identified, as teasaneeding most improvement in order for the
PSD to achieve its objectives: (i) ensuring a lelaying field across borders for all operatorg) an
(i) bringing about a culture change in societynmve users towards more efficient payment
instruments. The respondent observed that operatousd appreciate early feedback from the
Central Bank of Malta regarding the options to lobemed and the tentative timetable for the
implementation of the Directive.

Another respondent congratulated the Central Bdrdaita for the work conducted and for the

resultant Consultative Paper. While the responéhthat it had highlighted, in its submissions,

the most important aspects that would need to bsidered, on account of the highly technical
aspects involved in many of the options availablehie Maltese legislator, it urged the Bank to
conduct further discussions in order that such @spmay be better understood before policy or
legal decisions are taken.

4, WHAT HAPPENS NEXT

Following the successful completion of the congidtaprocess, the Central Bank of Malta and
the MFSA have set up a joint drafting group and @neparing draft legislative and regulatory
implementation provisions.
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An opinion of the European Central Bank shall bguested by the authorities preparing
legislative provisions, if and where required byltd’s obligations under European l&wDraft
texts shall be made available on the Bank’s welps#eding response by the European Central
Bank. While much of the PSD’s implementation maypheinto effect by subsidiary legislation or
Central Bank Directives, any necessary Bill to achéme Laws of Malta shall be placed before
Parliament in ample time for it to be passed befdowember 2009, the PSD’s transposition
deadline. Once all implementing measures have goderlegislative process, the Central Bank of
Malta shall coordinate Malta’s notification obligats towards the European Commission. In the
light of the Commission's Better Regulation initiat correlation tables showing the link between
the provisions in the PSD and national rules dhalktreated by all authorities preparing legislative
provisions, and shall be compiled by the Bank amdnlade available to the Commission.

8 See Article 105(4) of the EC Treaty and CouncitBi®n 98/415/EC on the consultation of the Europ@antral
Bank by national authorities regarding draft ledis&provisions.
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