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CHAPTER 371
BANKING ACT

To regulate the business of banking.

15th November, 1994

ACT XV of 1994 as amended by Acts XXIV and XXV of 1995, VI of
2001, XVII of 2002, IV and X of 2003, XIII of 2004 and XX of 2007; Legal
Notice 425 of 2007; and Acts |11 and XVII of 2009, and Il of 2010.

1.  The short title of this Act is the Banking Act. Short title.
2. (1) Inthis Act, unless the context otherwise regair Interpretation.
Amended by:
"Advanced Measurement Approach” means an appro&chxaV. 1995.362;
) : i i ) . XXV, 1995.434;
defined in a Banking Rule on capital requirements; XVIT. 2002157
"bank” or "credit institution" means any personrgarg on the !X 2003.76,
. ; ; , XlIl. 2004.82;
business of banking, and unless otherwise stateal| sclude an xx 2007.5;
electronic money institution; XVII. 2009.11.

"Banking Rule" means a Rule issued by the compedettiority
under various articles of this Act;

"body corporate" means a body of persons havinggal
personality distinct from that of its members;

"branch” means premises of a credit institutiorhestthan its
head office, from which the business of bankingnslertaken;

"business of banking" means the business of a pardm as set
out in subarticle (2) accepts deposits of moneyrfrihve public
withdrawable or repayable on demand or after adiperiod or
after notice or who borrows or raises money frome gublic
(including the borrowing or raising of money by thesue of
debentures or debenture stock or other instrumergating or
acknowledging indebtedness), in either case forgheose of
employing such money in whole or in part by lendtogothers or
otherwise investing for the account and at the §khe person
accepting such money;

"Capital Adequacy Directive" means Directive 2008/EC of
the European Parliament and of the Council of 14eJ2006 on the
capital adequacy of investment firms and credititntons, as may
be amended from time to time, and includes any enpnting
measures that have been issued or may be issuetlititer;

"Central Bank" means the Central Bank of Malta afirkd by
the Central Bank of Malta Act; Cap. 204.

"close links" means a situation in which two or mgersons are
linked in any of the following ways:

(a) by participation, in the form of direct ownership by
way of control, of twenty per centum or more of the
voting rights or capital of a body corporate; or
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(b) by control, through the relationship between aepar
undertaking and a subsidiary undertaking as defined
Cap. 386. article 2(2) of the Companies Act, or a similar
relationship between any natural or legal persod an
an undertaking; or

(c) permanently to one and the same third person by a
control relationship;

"company" means a limited liability company constid in
Cap. 168. Malta in accordance with the Commercial Partnerst@mdinancé
Cap. 386. or the Companies Act, or any law which may fromdito time be
in force, or a company registered, licensed or imgdan equivalent
authorisation in another country outside Malta unthee laws of
any country provided that such company, if not dotused in
Malta, would qualify to be so registered or licetiamder the laws
of Malta;

"competent authority" means the body referred tariicle 3(1);

"connected persons" means persons defined as suah_arge
Exposures Rule;

"controller" is a person who, alone or togetherwdthers,
exercises control in relation to a body corporate;

"court" means the Civil Court, First Hall;

"credit facility" means the lending of a sum of negnby way of
an advance, overdraft or loan or any other linerefdit including
discounting of bills of exchange and promissoryesotguarantees,
indemnities, acceptances and bills of exchange rsedipour aval;

"deposit" means a sum of money paid-in on termseunchich it
will be repaid, with or without interest or a pramm and either on
demand or at a time or in circumstances agreedrlmpndehalf of
the person making the payment and the person riecgit;

"Directive" means Council Directive 2006/48/EC o4 Qune
2006, relating to the taking up and pursuit of business of credit
institutions (recast), as may be amended or updatad time to
time, and includes any implementing measures tleatehbeen
issued or may be issued thereunder;

"director” includes an individual occupying the pien of
director of a company, by whatever name he may aked,
empowered to carry out substantially the same fonstin relation
to the direction of the company as those carriedlyua director
and in respect of a company registered, licensetadding an
equivalent authorisation outside Malta includesenmher of a local
board or agent or representative of that company;

"EEA State" means a State which is a contractingypto the
agreement on the European Economic Area signegatt® on the
2nd May, 1992 as amended by the Protocol signegrassels on
the 17th March, 1993 and as amended by any subsequts;

"electronic money" means the monetary value asesgrted by

*Repealed by Act XXV of 1995 (Chapter 386).
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a claim on the issuer issuing such money which is:

(i) stored on an electronic device; and

(if) issued on receipt of funds of an amount nosles
in value than the monetary value issued; and

(iii) accepted as means of payment by undertakings
other than the issuer;

"electronic money institution" means any persomestthan a
credit institution, which issues means of paymanthe form of
electronic money;

"Electronic Money Rule" means a Rule issued bydbmpetent
authority under various articles of this Act;

"Financial Services Tribunal" or "the Tribunal" nresathe
Financial Services Tribunal established under thetdM Financial Cap. 330.
Services Authority Act;

"holding company" has the same meaning as is assigo the
term "parent company" in the Companies Act; Cap. 386.

"initial capital® means paid up capital and reseras defined in
a Banking Rule on own funds;

"Large Exposures Rule" means a Rule as shall heeisdy the
competent authority to regulate large exposures;

"licence”, in relation to the business of bankinggans a licence
granted under this Act;

"Malta’s international commitments" means commitmg
responsibilities and obligations arising out of &pean Community
law, or membership of, or affiliation to, or relaiship with, any
international, global or regional organisationsgrouping of
countries or out of any treaty, convention or othgernational or
reciprocity agreement, however called, whether tatal or
multilateral, to which Malta or the competent auihois a party;

"manager” means a person who is placed in chargehef
business or part of the business of a companyheratise who has
a substantial supervisory role with the power tokengolicy and
executive decisions on behalf of the company;

"material activities" means:

(i) activities of such importance that any weakness
failure in the provision of these activities couldve a
significant effect on the licensed entity’s abilitp
meet its regulatory responsibilities and, or to ttroune
in business;

(i) any other activities requiring a licence fromhet
supervisory authority;

(i) any activities having a significant impact othe
entity’s risk management; and

(iv) the management of risks related to these atitisj

"Member State" means a Member State of the European
Communities;
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Cap. 373.

Cap. 386.

"Minister" means the Minister responsible for fircan

"money laundering" has the same meaning ascribatkp the
Prevention of Money Laundering Act;

"officer", in relation to a company, includes aeftor, partner,
manager or company secretary or any person effelgtiacting in
such capacity whether formally appointed or not;

"outsourcing" means a licensed entity’s use ofiedtparty (the
outsourcing service provider) to perform activitigsat would
normally be undertaken by the licensed entity, reovin the future.
The supplier may or may not be a licensed entity;

"outsourcing service provider" means the suppliegoods,
services or facilities, which may or may not bela@ensed entity,
and which may be an affiliated entity within a corpte group or
an entity that is external to the group;

"overseas regulatory authority” means an authonibych in a
country or territory outside Malta exercises anynétion
corresponding to the functions of the competenhatity under
this Act;

"gualifying shareholding" means a direct or indiréolding in a
company which represents ten per centum or morghefshare
capital or of the voting rights, taking into accaéuhe voting rights
as set out in Articles 9 and 10 of Directive 200@91EC of the
European Parliament and of the Council of 15 Decem#®04 on
the harmonisation of transparency requirementseilation to
information about issuers whose securities are #éduhito trading
and amending Directive 2001/34/EC, as well as theditions
regarding aggregation thereof laid down in Artidl2(4) and (5) of
that Directive, or which makes it possible to exeeca significant
influence over the management of the company inckhhat
holding subsists, and "qualifying shareholder" i construed
accordingly:

Provided that, in determining whether the critefox a
qualifying shareholding are fulfilled, the competemthority shall
not take into account voting rights or shares whichestment
firms or credit institutions may hold as a resuftpsoviding the
underwriting of financial instruments and, or plagiof financial
instruments on a firm commitment basis in termspofnt 6 of
Section A to Annexl to Directive 2004/39/EC, prosddthat those
rights are, on the one hand, not exercised or atls® used to
intervene in the management of the issuer and,hendather,
disposed of within one year of acquisition;

"reconstruction” has the same meaning as in the gamies Act;

"representative office" means, in relation to a padrporate,
unincorporated body or association formed in acaomt with or
existing under the laws of a foreign country, prees in Malta
from which the business of banking is promoted ssisted in any
way, and in relation to a body corporate, unincogted body or
association formed in accordance with and existinder the laws
of Malta, premises outside Malta from which the ess of
banking is promoted or assisted in any way;
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"subsidiary” has the same meaning as is assigndtetderm
"subsidiary undertaking" by the Companies Act;

"third country" means a country that is not a Mem8&ate or an
EEA state;

"working days" shall not include Saturdays and dlags referred
to in the National Holidays and Other Public HoldaAct.

(2) A person shall be deemed to be accepting depasit
money if, whether as principal or as agent, he ptsdérom the
public deposits of money as a regular feature efthisiness, or if,
whether as principal or as agent, he advertisesoticits for such
deposits, without regard to the terms and condg&iander which
such deposits are solicited or received and withimagard to
whether certificates or other instruments are islsunerespect of
any such deposits:

Provided that the acceptance of money against sswyei of
debentures or debenture stock or other instrumergating or
acknowledging indebtedness offered to the publiaécordance
with any law in force in Malta shall not of itselbe deemed to
constitute acceptance of deposits of money forpilngoses of this
Act and any regulations or Banking Rules made theder:

Provided further that the receipt of funds by elenic
money institutions for the purpose of issuing efteaic money
shall not constitute the acceptance of depositstber repayable
funds if the funds received are immediately exchaador
electronic money.

(3) Save as otherwise expressly provided in this, Atte
provisions of this Act shall apply to electronic may institutions.

(4) The business activities of a credit institutido the
exclusion of an electronic money institution, magsides the
business of banking, include any or all of the &iddial activities
listed in the Schedule as may be determined bycttmapetent
authority.

(5) The business activities of an electronic monegtitution
shall be restricted to the issuing of electronicne

Provided that subject to the granting of a licefioe the
purpose by the competent authority, such activitiesy also be
extended to:

Cap. 386.

Cap. 252.

(i) the provision of closely related financial and
non-financial services such as the administering
of electronic money by the performance of
operational and other ancillary functions related
to its issuance, and the issuing and administering
of other means of payment but excluding the

granting of any form of credit; and

(i) the storing of data on the electronic device on

behalf of other persons or public institutions.

(6) The objective of this Act is, in part, to implemt the
provisions of the Directive and the Capital Adequdxrective,
and shall be interpreted and applied accordingly.
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Powers and duties
of the Minister.
Amended by:

XVII. 2002.158;

XX. 2007.86.

Powers and duties
of the competent
authority.

Amended by:

XVII. 2002.159;

XX. 2007.85, 87.

(7) In this Act and in any regulations made thereamdf there
is any conflict between the English and the Maltésets, the
English text shall prevail.

3. (1) The Minister shall by order in the Gazette noatena
body to be the competent authority for the purpasfeis Act and
any regulations or Banking Rules made thereundeatoy out the
functions of the competent authority under this Agtd any
regulations or Banking Rules made thereunder. Suay shall be
nominated for such period as the Minister may daiae and the
Minister shall have the power at any time to prajomenew or
terminate such nomination by order in the Gazette.

(2) (a) The Minister, acting on the advice of the compeéten
authority, may make regulations as may be requiced
give effect to the provisions of this Act, and miay

such regulations transpose, implement and giveceffe
to the requirements of Directive 2006/48/EC of the
European Parliament and of the Council of 14 June
2006 relating to the taking up and pursuit of the
business of credit institutions and the requireraeoft
Directive 2006/49/EC of the European Parliament and
of the Council of 14 June 2006 on the capital adegu

of investment firms and credit institutions.

(b) The Minister, acting on the advice of the compéten
authority, may in addition amend or revoke such

regulations.

(3) (@ The Minister may, after consultation with the
competent authority and the Central Bank, if hendee
it expedient in the public interest so to do, byer
published in the Gazette declare any day or dayseto
a bank holiday or holidays.

(b) On any day declared to be a bank holiday undes thi
article, whether such day is also a public holiday
not, no bank shall do any business with the public
except to the extent allowed by the order.

4. (1) It shall be the duty of the competent authotiycarry
out the functions prescribed by this Act and angukations,
Banking Rules, or Electronic Money Rules made thader and to
ensure that credit institutions carrying on busgesMalta comply
with this Act, and any regulations, directives, Rarg Rules and
Electronic Money Rules issued thereunder and whthdonditions
of their licences. In pursuance of that duty thenpetent authority
shall at all times afford such co-operation to tentral Bank as
the Central Bank may require in the discharge @fifties.

(2) The competent authority may make, amend or revok
Banking Rules and Electronic Money Rules as mayeuagiired for
carrying into effect any of the provisions of thAct and any
regulations or Banking Rules and Electronic Monaylds made
thereunder.

(3) Banking Rules shall be binding on licence hotdemd
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others as may be specified therein. Electronic MoRe&les may
provide that any provision contained in any BankRwjes, as may
be specified, shall also apply to electronic moirestitutions.

(4) Banking Rules and Electronic Money Rules and any
amendment or revocation thereof shall be officialmmunicated
to credit institutions and the competent authosityall make copies
thereof available to the public.

(5) Banking Rules and Electronic Money Rules impgsan
obligation or requirement on the public shall be deaby
regulations in accordance with article 3(2).

5. (1) No business of banking or of issuing electromigney Licences for
shall be transacted in or from Malta except by mpany which is banking activities.

; . . . Amended by:
in possession of a licence granted under this Acthle competent xvu.2002.y160;
authority. XX. 2007.85, 88;

o . _ ) L.N. 425 of 2007;
(2) No credit institution licensed or holding an éegalent 1lI.2009.17;

authorisation outside Malta may open a branch, egen office or XV!I-2009.12.
set up any subsidiary in Malta unless it is in pesson of a licence
granted under this Act by the competent authority:

Provided that a credit institution licensed or linofg an
equivalent authorisation in a Member State or EE#tes shall be
entitled to exercise its rights under European Camity Law.

(3) In the event of reasonable doubt as to whetherbusiness
of banking or of accepting deposits or of issuihgc&onic money
is or is not being transacted in or from Malta bhwaerson, the
matter shall be conclusively determined by the cetapt authority.

(4) The granting of a licence shall be subject toaanual fee
as the competent authority may determine from timgme.

(5) The competent authority may waive the applicatad any
or all of the provisions of this Act and of any Eteonic Money
Rules to electronic money institutions in cases nghe

(a) the total business activities of the institution
concerning the issue of electronic money generate a
total amount of financial liabilities related to
outstanding electronic money that does not exched t
amount of six million euro (6,000,000.00); or

(b) the electronic money issued by the institution is
accepted as a means of payment only by any
subsidiaries of the institution which perform
operational or other ancillary functions related to
electronic money issued or distributed by the
institution, any parent company of the institution
any other subsidiaries of that parent company; or

(c) electronic money issued by the institution is gqutee
as payment only by a limited number of undertakjngs
which can be clearly distinguished by:

(i) their location in the same premises or other
limited local area; or

(i) their close financial or business relationship
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Application for a
licence.
Amended by:
XVII. 2002.161;
XX. 2007.85.

Issuing of a
licence.
Amended by:
XVII. 2002.162;
1V. 2003.178;
XX. 2007.85, 89;
L.N. 425 of 2007;
XVII. 2009.13.

with the issuing institution, such as a common
marketing or distribution scheme:

Provided that the underlying contractual
arrangements shall provide that the electronic
storage device at the disposal of holders for the
purpose of making payments is subject to a
maximum storage amount of not more than one
hundred fifty euro (150).

(6) Electronic money institutions to which the appliion of
any or all of the provisions of this Act and of alBlectronic Money
Rules has been waived shall report periodicallytrescompetent
authority shall determine, on their activities inding the total
amount of financial liabilities related to electrormoney.

(7) The Minister may, after consulting the competeathority,
establish or recognise other forms of authorisatiod notification
procedures, subject to such conditions, additi@ausptations, and
modifications and exemptions as may be prescrilaed; different
provisions may be made for different cases or |dassf cases,
under such terms and conditions as may be prestrdred account
shall be taken of Malta’s international commitments

6. (1) Any company desirous of commencing the busirass
banking or of issuing electronic money in Malta Bhaefore
commencing any such business, apply in writinght® tcompetent
authority for a licence under this Act.

(2) All applications for a licence shall be in suédrm and
accompanied by such information, and shall confevith such
requirements as may be prescribed from time to taméanking
Rule and, or, Electronic Money Rule and an applaraimay only
be withdrawn by written notice to the competenthauity at a time
before it has been granted or refused.

(3) The competent authority shall have the powerdquire
any person to provide such information as it slladém necessary
for the purposes of determining an application ddicence or for
the purposes of determining whether to restrictemoke a licence.

7. (1)

(a) its initial capital amounts to not less than fimgllion
euro (5,000,000.00) or in the case of an electronic
money institution, of one million euro (1,000,000)0

Provided that, without prejudice and subject to the
provisions of article 16A, the competent authorigy

by a provision contained in a Banking Rule, inceeas
the amounts laid down in this paragraph, and such
amounts may be designated in such other currency as
may be specified in a Banking Rule;

(b) there are at least two individuals who will effeety
direct the business of the credit institution in IMa
and such persons are of sufficiently good repuié a
have sufficient experience to perform such duties;

No company shall be granted a licence unless -
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(c) all qualifying shareholders, controllers and atrgons
who will effectively direct the business of the dite
institution are suitable persons to ensure its pnid
management;

(d) the competent authority is satisfied that, wherer¢

are close links between that company and another
person or persons, such links do not through amy la
regulation, administrative provision or in any athe
manner prevent it from exercising effective
supervision of that company under the provisions of
this Act and any regulations or Banking Rules made
thereunder:

Provided that in respect of subarticle @)((b) and €), if
the applicant is a credit institution licensed oslting an
equivalent authorisation in another country, it itashead office in
the same country where it is registered and, anised:

Provided further that in respect of subarticle €}))(the
company shall, after being licensed under this Aefprm the
competent authority forthwith of any change in aintstances
concerning the application of the said subartid¥d) and shall
further provide the competent authority with infation necessary
to monitor compliance with the conditions referredin the said
subarticle (1)d) on a continuous basis.

(2) The competent authority shall determine eachliagpon
for a licence within six months of receipt of thppdication or, if
the application does not comply with article 6(2)additional
information is required, within six months of corgrice with the
said subarticle or the furnishing of the informatias the case may
be, whichever be the later. In any event an appiecashall be
determined within twelve months of its receipt.

(3) The competent authority shall determine an aygion by
doing any of the following:

(a) granting a licence without conditions;

(b) granting a licence subject to such conditionstanay
deem appropriate;

(c) refusing to grant a licence:

and if it refuses an application it shall informetlapplicant, in
writing, of the reasons for the refusal.

(4) In granting a licence the competent authorityyreabject it
to such conditions as it may deem appropriate,feuing granted a
licence it may, from time to time, vary or revokeyacondition so
imposed or impose new conditions.

(5) Where the competent authority for any reasorisfao
determine an application for a licence within tlvae prescribed
under subarticle (2), such fact shall be deemedapostitute a
refusal to grant a licence.

(6) A credit institution licensed under this Act dharovide the
competent authority with particulars of any changeshe
information provided under this Act as soon as secbdit
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Right of
redemption.
Added by:

XVII. 2002.163.
Amended by:
1X. 2003.77;
XX. 2007.90;

L.N. 425 of 2007.

Representative
offices of non-
Maltese banks.
Amended by:
XVII. 2002.164;
XX. 2007.85, 91.

institution becomes aware of such change.

(7) When there is a merger of two or more credititn§ons
following the consent of the competent authoribe bwn funds of
the credit institution resulting from the mergerafihnot be less
than the total own funds of the merged credit tusitbns at the time
of the merger.

(8) The competent authority shall notify the Comnuassof the
European Union of every licence issued to a crattitution in
terms of the Act and any regulations or Banking &ulnd
Electronic Money Rules made thereunder.

7A. (1) A holder of electronic money may, during theipdrof
its validity, require the issuer to redeem any tariding amount at
par value in coins and bank notes or by transfearnaccount free
of charges other than those strictly necessaryatwycout that
operation.

(2) The issuer shall state to the holder the coodgi of
redemption in the contract between the issuer aedhblder, and
may further establish a minimum threshold for regeian;
provided that the threshold shall not exceed thewm of ten euro
and two cents (10.02).

8. (1) A company licensed or holding an equivalent
authorisation in another country outside Malta vihéarries on the
business of banking shall not establish a reprederg office in
Malta unless it has given not less than two montiice to the
competent authority that it proposes to establigbhsan office.
Such notice shall -

(a) specify the name it is proposed to use in relatmthe
activities of the representative office and the radd
of such office;

(b) be accompanied by a certified copy of the
authorisation of the company to conduct the busines
of banking in a country other than Malta.

(2) A company mentioned in subarticle (1) having a
representative office in Malta shall likewise ngtihe competent
authority -

(a) atleast two months in advance of any proposedigba
in name of the representative office;

(b) of any change in its licence to conduct the bussnef
banking in a country other than Malta, no more than
two months after such change.

(3) The competent authority may, at any time, seore a
representative office in Malta a notice objectingtite name or the
proposed name of such office.

(4) The competent authority shall not give a noficesuant to
subarticle (3) unless it considers that the namproposed name is
misleading to the public or otherwise undesiralaled upon receipt
of such notice, the representative office shall ng¢ the name to
which the competent authority has objected in fefato activities
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conducted in Malta.

(5) The competent authority may, by notice in writimequire
any company having a representative office in Maltavhich has
given notice pursuant to subarticle (1) to provile competent
authority with such information or documents as toanpetent
authority may reasonably require, and the said camypshall
comply with such notice in the period as is reatdnapecified by
the notice.

(6) A representative office in Malta shall supplyetbompetent
authority with a copy of any document which it isquired to
provide to the Registrar of Companies no later thaa time by
which such document must be provided to the saigifear.

(7) The competent authority may by a Banking Rulevjxe
that the provisions of articles 20 to 24 shall gpial representative
offices in Malta in the same manner as they apmyctedit
institutions subject to such variations and comahis as may be
established in the Banking Rule.

(8) The competent authority may by Banking Rule img@mn
companies which have established or which proposestablish
representative offices in Malta such requiremestsh& competent
authority considers appropriate in connection whbse offices
and the activities conducted from them and may isgon such
companies such annual fee as may be determinedtfroento time.

(9) The competent authority may, within the two munt
referred to in subarticle (1), order a company mefe to in the said
subarticle (1) not to establish a representatifeefn Malta and at
any time thereafter order the closure of any repméstive office so
established.

9. (1) A licence shall automatically cease to have effect
if the holder -

(a) renounces the licence; or

Restriction and
revocation of a
licence.
Amended by:
XVII. 2002.165;

(b) does not commence business pursuant to the lice&e2007.92;

within twelve months of its issue or within sucthet
period of time as may be specified in the licenme;

(c) is declared bankrupt or goes into liquidation cak®as

XVII. 2009.14.

a composition with its creditors or is otherwise

dissolved; or

(d) has ceased to operate as a result of a merger with

another credit institution; or
(e) is a branch of a credit institution licensed otding an

equivalent authorisation in another country outside

Malta and the competent authorities in the coumtry
incorporation withdraw the authorisation to thedite
institution.

(2) The competent authority may impose restrictioos a
licence or may revoke a licence in any of the folliag
circumstances:

(a) if any document or information accompanying an
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(b)
(©)

(d)
(e)

®
(9)
(h)

application for a licence or any information givan
connection therewith is false in any material parkar

or if the holder of a licence conceals from, ondao
notify to the competent authority any document or
information or change therein which it was its diy
reveal or notify under this Act or any regulatioos
Banking Rules or Electronic Money Rules made
thereunder; or

if the holder ceases to carry on the businessaoking
in Malta for more than six months; or

if the holder fails to comply with any of the prigions

of this Act or any regulations or Banking Rules or
Electronic Money Rules made thereunder or with the
conditions under which the licence is granted; or

if the holder no longer possesses sufficient ownds
in terms of article 16A; or

if the holder is likely to become unable to mets i
obligations or can no longer be relied upon toifuté
obligations towards depositors and creditors; or

if the holder has insufficient assets to cover its
liabilities; or

if the holder has suspended payment or is about to
suspend payment; or

if the competent authority considers that, by oeasf
the manner in which the credit institution is
conducting or proposes to conduct its affairs, or f
any other reason, the interests of the depositbthe
credit institution are threatened.

(3) Restrictions imposed by the competent authopitysuant
to subarticle (2) shall be such restrictions as tlhenpetent
authority shall consider appropriate for the propempliance by
the credit institution with the provisions of thisct and any
regulations or Banking Rules and Electronic Monaylds made
thereunder and the conditions, if any, of its licerand for the
protection of depositors and may include (withotgjpdice to the
generality hereof) -

(a)

(b)

(©
(d)

the removal of any officer of the credit institomi or
the replacement of any officer by such person a&s th
competent authority may designate;

the requirement for any person who directly or
indirectly possesses a qualifying shareholding he t
credit institution to divest himself of all or paof that
holding;

the requirement for the credit institution to take
refrain from any action;

the requirement that the credit institution belpbited
from undertaking any transaction or transactions or
any class of business or be permitted to undersaike
transaction or transactions or any class of busines
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only upon such terms as the competent authority may

prescribe.

(4) The competent authority shall have the powewaoy or
remove any restrictions imposed under this article.

(5) Where the competent authority intends to reswicrevoke
a licence or to vary any restriction, it shall semwritten notice of
its intention on the credit institution; such naishall specify the
grounds upon which the competent authority intetodtake action
and shall specify a period in which the credit indgion shall be
entitled to make representations to the competatiiaity as to
why such action should not be taken. Unless the getant
authority decides that the matter is urgent, itlshat impose or
vary any restriction or revoke a licence before éxiry of such
period.

(6) A licence granted for the establishment in Malfa branch
of a credit institution licensed or holding an egalent
authorisation in another country outside Malta maly be revoked
after consultation with the competent authoritiéshe country of
incorporation, unless the competent authority desidhat the
matter is urgent or that there are circumstancehvimake such
prior consultation inappropriate.

(7) Upon the restriction or revocation of a licenzfea credit
institution licensed in Malta, the competent authoshall inform
the competent authorities of the country of anyefgn states in
which the credit institution or its subsidiariesararrying on the
business of banking. The competent authority shallify the
Commission of the European Union of any revocatiba licence.

(8) Where the competent authority is satisfied thhae
circumstances so warrant, it may at any time malblig any
action it has taken under this article.

10. Any person who is aggrieved by a decision of thappeals.

competent authority:
(a) to refuse an application for a licence;
(b) to impose any condition on the grant of a licence;
(c) to impose or vary any restriction;
(d) to revoke a licence;
(e) toissue a notice under article 8(3);
(f) to close a representative office;

Amended by:
VI. 2001.24.
Substituted by:
XVII. 2002.166.
Amended by:
XVII. 2009.15.

(g) to impose an administrative penalty under the

provisions of article 35A;

(h) to issue any notice or make any order under asicl
13, 13A and 13C;

(i) to make any order under article 14; or

(j) by failure of the competent authority to determame
application for a licence under article 7(5),
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Amended by:
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Use of the word
"bank".
Amended by:
XVII. 2002.168;
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Participation in a
credit institution.
Amended by:
XVII. 2002.169;
XlI1.2004.83;

XX. 2007.85, 95;
111. 2009.18.
Substituted by:
XVII. 2009.17.

may appeal against the decision to the FinancialiSes Tribunal
within such period and under such conditions aasldithed under
the Malta Financial Services Authority Act.

11. (1) A credit institution licensed in Malta shall orin the
competent authority in writing before opening a nbranch,
agency or office in Malta.

(2) Unless with the written consent of the competanthority,
no credit institution licensed in Malta may opemew branch,
agency or office or set up or acquire any subsidiarany place
outside Malta.

(3) A credit institution licensed in Malta shall lentitled to
exercise its rights under the European PassporitRifpr Credit
Institutions Regulations.

12. (1) Subject to subarticles (2) and (3), save with written
permission of the competent authority, no persdreothan a credit
institution, to the exclusion of electronic monesiitution, with a
current licence may use the word "bank" or anytefdierivatives or
other words as may indicate or purport to indicéte carrying on
of the business of banking in any language in tgcdption or title
under which such person is carrying on businesspake any such
use on any letter paper, in any notice or adventiset, or in any
other similar manner.

(2) A credit institution licensed or holding an egalent
authorisation in another country outside Malta mi&g the name
used in the country where it is licensed or holdseguivalent
authorisation, save that, where there is a risk tha use of such a
name may be misleading, such credit institutionllshdd such
explanatory particulars to its name as the competathority shall
direct.

(3) Every credit institution, other than an electmmoney
institution, shall use as part of its descriptiontitle the word
"bank" or one or more of its derivatives.

13. (1) Notwithstanding anything contained in any othew,
any person or persons acting in concert (hereinaftferred to in
this Act as the "proposed acquirer"), who haveetalk decision
either to -

(a) acquire, directly or indirectly, a qualifying
shareholding in a credit institution;
(b) increase, directly or indirectly, an existing

shareholding which is not a qualifying shareholdsny
as to cause it to become a qualifying shareholding
credit institution; or

(c) further increase, directly or indirectly, such tjfyang
shareholding in a credit institution as a resultmbfich
the proportion of the voting rights or of the cabit
held would reach or exceed twenty per centum, yhirt
per centum or fifty per centum or so that the credi
institution would become its subsidiary,
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(hereinafter referred to in this Act as the "propdscquisition”),
shall notify the competent authority in writing efhy such
decision, indicating the size of the intended shaiding and
providing any relevant information as and in thenmer that the
competent authority may by a Banking Rule requinejuding the
form in which such notification shall be made are tcriteria
adopted by the competent authority in determinirgether such
person is a suitable person.

(2) Notwithstanding anything contained in any otlaw, any
person who -

(a) acquires, directly or indirectly, at least fiverpgentum
but less than ten per centum of the share capitalf o
the voting rights in a credit institution; or

(b) increases, directly or indirectly, an existing
shareholding so that the proportion of the votiights
or of the capital held would amount to at leasefper
centum but less than ten per centum,

shall inform the competent authority in writing dicating the size
of the shareholding and providing any relevant infation as and
in the manner that the competent authority may Baaking Rule
require. Such Banking Rule may providieter alia, general
guidance as to when the shareholding would be ddemeesult in
significant influence.

(3) Notwithstanding anything contained in any othaw, any
person who has taken a decision either to -

(a) dispose, directly or indirectly, of a qualifying
shareholding in a credit institution;

(b) reduce, directly or indirectly, a qualifying
shareholding so as to cause it to cease to be a
qgualifying shareholding; or

(c) reduce, directly or indirectly, a qualifying
shareholding so that the proportion of the votifghts
or of the capital held would fall below twenty per
centum, thirty per centum or fifty per centum ortbat
the credit institution would cease to be its sulzsig

shall notify the competent authority in writing afly such decision
indicating the size of the intended shareholdind providing any
relevant information as and in the manner that ¢cbenpetent
authority may by a Banking Rule require.

(4) Subarticles (1), (2) and (3) shall apply irresipee of
whether or not any of the relevant shares are shidsteed on any
regulated market within the meaning of the FinahbMarkets Act cCap. 345.
or on an equivalent market in a third country.

(5) It shall be the duty of a credit institution araf the
directors thereof, to notify the competent authofarthwith upon
becoming aware that any person decides to takeo&tiye actions
set out in subarticles (1), (2) or (3).

(6) If any person takes or decides to take any acsiet out in
subarticle (1) or (3) without notifying the competeauthority or
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obtaining its approval in terms of article 13A, thewithout
prejudice to any other penalty which may be imposeder this
Act, the competent authority shall have the powemtake an
order:

(a) restraining such person or credit institution from
taking, or continuing with, such action;

(b) declaring such action to be void and of no effect;
(c) requiring such person or credit institution to ¢akuch

steps as may be necessary to restore the position

existing immediatelybefore the action was taken;

(d) restraining such person or credit institution from
exercising any rights which such action would, if
lawful, have conferred upon them, including thehtig
to receive any payment or to exercise any votigts
attaching to the shares acquired;

(e) restraining such person or credit institution from
taking any similar action or any other action withihe
categories set out in subarticles (1) and (3).

(7) Without prejudice to any other provision of thAst, where
the influence exercised by any person acquiringmposing to
acquire a qualifying shareholding is, or is likeb; operate against
the sound and prudent management of a credit intsoim, the
competent authority may exercise any of its powarder this Act
to put an end to such situation, including the powe issue
directives as it may deem reasonable in the cir¢antes.

(8) The competent authority, may, by means of a BagiRule
issued under this Act indicate the circumstancesmwpersons are
to be regarded as "acting in concert".

13A. (1) The competent authority shall, promptly and mya
event within two working days following receipt tife notification
required under article 13(1), as well as followitlte possible
subsequent receipt of the information referredntsubarticle (4),
acknowledge receipt thereof in writing to the preed acquirer.

(2) The competent authority shall have a maximumsisty
working days as from the date of the written acktremlgement of
receipt of the notification required under articl8(1) and all
documents required by the competent authority tattached to
such notification (hereinafter referred to in thAst as the
"assessment period") to carry out the assessmenh®ibasis of
such information as may be determined by a BanlRuotg issued
for this purpose.

(3) The competent authority shall inform the propbsequirer
of the date of the expiry of the assessment peabthe time of
acknowledging receipt.

(4) The competent authority may, during the assessmeriod,
if necessary and no later than on the fiftieth wogkday of such
period, request any further information that is assary to
complete the assessment. Such a request shall e mawriting
and shall specify the additional information needed
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(5) During the period between the date of requestfiditional
information by the competent authority and the rigptef a
response thereto by the proposed acquirer, thesagsmt period
shall be interrupted. The interruption period shadit exceed
twenty working days. Any further requests by thengetent
authority for completion or clarification of theformation shall be
at its discretion but shall not result in an intggtion of such
period.

(6) The competent authority may extend the intetiupperiod
referred to in subarticle (5) up to thirty workimtays if the
proposed acquirer is:

(a) situated or regulated in a third country; or
(b) a person not subject to supervision under:
(i) the Directive;
(i) Council Directive 85/611/EEC of 20 December
1985 on the co-ordination of laws, regulations
and administrative provisions relating to

undertakings for collective investment in
transferable securities (UCITS);

(iii) Council Directive 92/49/EEC of 18 June 1992
on the co-ordination of laws, regulations and
administrative provisions relating to direct
insurance other than life assurance and
amending Directives 73/239/EEC and 88/357/
EEC (third non-life insurance Directive);

(iv) Directive 2002/83/EC of the European
Parliament and of the Council of 5 November
2002 concerning life assurance;

(v) Directive 2004/39/EC of the European
Parliament and of the Council of 21 April 2004
on markets in financial instruments amending
Council Directives 85/611/EEC and 93/6/EEC
and Directive 2000/12/EC of the European
Parliament and of the Council and repealing
Council Directive 93/22/EEC; or

(vi) Directive2005/68/EC of the European
Parliament and of the Council of 16 November
2005 on reinsurance and amending Council
Directives 73/239/EEC, 92/49/EEC as well as
Directives 98/78/EC and 2002/83/EC.

(7) The competent authority shall, upon completioh tioe
assessment referred to in subarticle (2) and rtet fdnan the date
of the expiry of the assessment period, issue E@&ot

(a) granting unconditional approval to the proposed
acquisition;

(b) granting approval to the proposed acquisition sabj
to such conditions as the competent authority may
deem appropriate; or

(c) refusing the proposed acquisition.
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(8) In making the assessment referred to in suldar{2), the
competent authority shall neither impose any pdonditions in
respect of the level of shareholding that must bguared nor
examine the proposed acquisition in terms of thmnemic needs of
the market.

(9) The competent authority may refuse the proposed
acquisition only if there are reasonable groundsdi@ing so on the
basis of the criteria set out in the Banking Rudéerred to in article
13(1) or if the information provided by the propdsacquirer is
incomplete.

(10) If the competent authority decides to refuse groposed
acquisition, it shall, within two working days, amdt exceeding
the assessment period, inform the proposed acqiirearriting
specifying the reasons for such decision. The cdemteauthority
may, whether at the request of such proposed aeqairnot, issue
a public statement indicationd such reasons.

(11) If the competent authority does not refuse theposed
acquisition in writing within the assessment periedch proposed
acquisition shall be deemed to be approved.

(12) Without prejudice to any other penalty which ynhe
imposed under this Act, where a qualifying shardi in a credit
institution is acquired notwithstanding the refusthe competent
authority, the exercise of the corresponding votiights shall be
suspended and any of the votes cast in contravanaifothis
subarticle shall be null and void.

(13) The competent authority may fix a maximum pdrir
concluding the proposed acquisition and extend hewe
appropriate.

(14) Notwithstanding the provisions of subarticlel o (6),
where two or more proposals to acquire or increqselifying
shareholdings in the same credit institution hagerbnotified to
the competent authority, the latter shall treatpgh@posed acquirers
in a non-discriminatorymanner.

Co-operation with 13B. (1) The competent authority shall work in full

overseasregulatory consultation with overseas regulatory authoritidsew carrying out
authorities in the

case of the assessment referred to in article 13A(2) ifgh@posed acquirer
acquisitions. is one of the following:

Added by L . .

XVII. 2009.18. (a) a credit institution, assurance undertaking, iasae

undertaking, reinsurance undertaking, investmem fi

or UCITS management company authorised in another
Member State or EEA State or in a sector other than
that in which the acquisition is proposed,;

(b) the parent undertaking of a credit institutions@®ance
undertaking, insurance undertaking, reinsurance
undertaking, investment firm or UCITS management
company authorised in another Member State or EEA
State or in a sector other than that in which the
acquisition is proposed; or

(c) the person controlling a credit institution, asswe
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undertaking, insurance undertaking, reinsurance
undertaking, investment firm or UCITS management
company authorised in another Member State or
EEAState or in a sector other than that in whick th

acquisition is proposed.

(2) The competent authority shall, without undue agel
provide any information which is essential or red@vt for the
assessment referred to in article 13A(2) to therseas regulatory
authority requesting such information. Upon requédst competent
authority shall communicate to the overseas regujaauthority all
relevant information and shall communicate on itanitiative all
essential information. A decision by the competaathority in
terms of article 13A shall indicate any views oiseevations
expressed by the overseas regulatory authorityoresiple for the
proposed acquirer.

13C. (1) Notwithstanding anything contained in any other Mergers,

and without prejudice to article 13(1) and (3), tansent of the reconstructions,
. . . e divisions and
competent authority given in writing shall be remad before any changes in share

credit institution may lawfully: c_aﬁittal or voting
. . . N rights.
(a) sell or dispose of its business or any significpatt Added by:
thereof: XVII. 2009.18.

(b) merge with any other company, whether a credit
institution or otherwise;

(c) undergo any re-construction or division; or

(d) increase or reduce its nominal or issued sharétalap
or effect any material change in the voting rights.

(2) It shall be the duty of all directors and quuilifg
shareholders of a credit institution to notify tbempetent
authority forthwith in writing upon becoming awatkat such
credit institution intends to take any of the actsoset out in
subarticle(1).

(3) Within three months of receipt of such notificat or
receipt of such information as the competent auttyomay
lawfully require, whichever is the later, the congmt authority
shall issue a notice -

(a) granting unconditional consent to the taking o€ th
action;

(b) granting consent to the taking of the action sabje
such conditions as the competent authority may deem
appropriate; or

(c) refusing consent to the taking of the action,

and if it refuses to grant consent it shall infotine person or the
credit institution concerned in writing of the reasfor its refusal.

(4) If any person or any credit institution takes decides to
take any action set out in subarticle (1) withobtaining the
consent of the competent authority, then, withorgjydice to any
other penalty which may be imposed under this Até, competent
authority shall have the power to make an order:
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(a) restraining such person or credit institution from
taking or continuing with such action;

(b) declaring such action to be void and of no effect;

(c) requiring such person or credit institution to ¢akuch
steps as may be necessary to restore the position
existing immediately before the action was taken;

(d) restraining such person or credit institution from
exercising any rights which such action would, if
lawful, have conferred upon them, including thehtig
to receive any payment or to exercise any votights
attaching to the shares acquired;

(e) restraining such person or credit institution from
taking any similar action or any other action withhe
categories set out in subarticle(1).

Control of a credit 14. (1) Any person who is a controller or director otisedit

ibr\]r?g%ﬂe%nby' institution shall be a suitable person to exersiseh control.
)&”2'028%61-70; (2) A credit institution shall forthwith notify tohe competent
XVil. 2009.19. authority -

(a) full particulars of all persons who are controfeor
directors of credit institution;

(b) full particulars of any person who is proposed to
become a controller or director of the credit
institution;

(c) full particulars of any person who is proposectéase
to be a controller or director of the credit instibn.

(3) A credit institution shall furnish the competeatithority
with any further information it may require concerg any existing
or proposed controller or director.

(4) If the competent authority is of the opinion tlaay person
who is or is proposed to become a controller oectior of a credit
institution is not a suitable person to be a coligrcor director, the
competent authority may make an order requiringhsai@erson to
cease to be a controller or director or restrairingh a person from
becoming a controller or director.

(5) For the purposes of this article control inclsdbe power
to determine in any manner the financial and opegapolicies of a
body corporate, the power to appoint or removentiagority of the
members of the board of directors or equivalentegning body or
the power to cast the majority of votes at meetiafjthe board of
diectors or equivalent governing body.

frohibited 15. (1) A credit institution, to the exclusion of an elenic
é?g;ﬁﬁgn@; money institution shall not -

X\r{ghgggﬁyl- (@) grant any credit facility against the securityitsf own

IV, 2003.179: shares or against any other securities issued by th
XX. 2007.85, 97, credit institution itself or against any shares any
ol 425 of 2007; other securities of another body corporate in withoh

credit institution has control;
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(b)

(c)

(d)

grant or permit to be outstanding credit facilitier
extend other banking services, under terms and
conditions more favourable than the credit insidat
would have otherwise applied -

(i) to any one of its directors or their spouses
whether jointly or severally, as well as with third
parties:

Provided that, in any case where unsecured
credit facilities are granted, these shall notha t
aggregate exceed the sum of twenty-three
thousand, two hundred and ninety-three euro
and seventy-three cents (23,293.73);

(i) to any person in whom or in which the credit
institution or any one or more of its directors is
interested as a director, partner, manager, agent
or member or to any person of whom or of which
any one or more of the credit institution's
directors is a guarantor;

(iii) to any body of persons in which the credit
institution or any one or more of its directors
jointly or severally maintains control, not being
itself a credit institution or the parent
undertaking of the credit institution, a subsidiary
of this parent undertaking or a subsidiary of the
credit institution;

and where the competent authority has reason to
believe that such favourable terms and conditicangeh
been applied, it shall have the power to require th
credit institution to rectify the position and He credit
institution fails to take the necessary action e¢atify

the position as required, the competent authottiiglls
take such measures as it deems appropriate urmil th
position is rectified;

grant to or permit to be outstanding in respectny
officer other than a director, or any employee,
unsecured credit facilities which in the aggregate
exceed twelve months’ emolument of such officer or
employee:

Provided that the competent authority may by
Banking Rule extend the restrictions listed in
paragraphs &), (b) and €) or any of them to other
officers, employees or shareholders of credit
institutions or to other categories of persons lchs
manner and to such extent as may be specified;

acquire or hold directly or indirectly any qualifyg
shareholding in any company which is not another
credit institution, or a financial institution lioged in

terms of the Financial Institutions Act, or any eth Cap. 376.

company carrying out an activity which is superdise
on a consolidated basis by the competent authdhy,
original cost value of which exceeds fifteen per
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centum of the credit institution’s own funds or its
consolidated own funds, as the case may be:

Provided that:

(i) the limit of fifteen per centum shall apply toyw
one company or group of connected persons;

(i) the total amount of such holdings shall not
exceed sixty per centum of the credit
institution’s own funds or of its consolidated
own funds, as the case may be;

(iii) where the limits established are exceeded ttue
unavoidable circumstances, the competent
authority shall require the credit institution
concerned either to increase its own funds
accordingly or to take other equivalent measures
over a transition period, not exceeding twelve
months, as may be established by the competent
authority;

(iv) shares held temporarily during a financial
reconstruction or rescue operation or during the
normal course of underwriting or in a credit
institution’s own name on behalf of others shall
not be considered as a qualifying shareholding
for the purposes of the limits established under
this paragraph;

(v) the competent authority may not apply the limits
established under this paragraph where the total
excesses are deducted from the credit
institution’s own funds for the calculation of the
capital requirements under article 17, and where
both limits are exceeded, the greater of the
excess amounts shall be deducted from the own
funds;

(vi) where the credit institution is a parent or
subsidiary undertaking, compliance with the
limits laid down in this paragraph shall be
monitored on a consolidated basis;

without the consent of the competent authoritylacs

or hold shares in another company which is not a
credit institution, which exceeds five per centuf o
that company's issued share capital or any other
subsequent acquisition which exceeds the per centum
amount approved by the competent authority;

purchase, acquire or otherwise hold any immovable
property or any right thereon except as may be
reasonably necessary for the purpose of condudting
business or housing or providing amenities for its
staff:

Provided that this paragraph shall not prevent a
credit institution -

(i) from letting part of any building which is used
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for the purpose of conducting its business; or

(i) from securing a debt on any immovable property
and, in the event of default in payment of such
debt, from acquiring or holding such property,
for realisation within twelve months, or any
longer period as may be determined by the
competent authority;

(i) in other instances from acquiring immovable
property with the prior approval of the
competent authority the original cost of which
property shall not in the aggregate exceed five
per centum of the credit institution’s own funds.

(2) In subarticle (1}§) and €) the expression "unsecured credit
facilities" shall mean credit facilities made witltosecurity or, in
respect of any credit facility made with securigny part thereof
which at any time exceeds the market value of tkseds
constituting that security, or where the competaathority is
satisfied that there is no established market vabmethe basis of a
valuation approved by the competent authority ftsel

(3) An electronic money institution shall not:

(a) have any holdings in any body of persons except
where such body of persons performs operational or
other ancillary functions related to electronic ragn
issued or distributed by the institution concerned;

(b) undertake any of the activities prohibited under
subarticle (1)¢) and f);

(c) exceed the limitations of investments which may be
specified in an Electronic Money Rule issued under
this Act.

15A. The competent authority shall monitor and supereisalit Supervision on a
institutions that are parent undertakings on a obidated basis and zgg:g'l'jdfited basis.
shall issue a Banking Rule as it considers appaterio this effect. XV||.20)62.172_

Amended by:
XX. 2007.85.
16. The competent authority shall issue a Banking Rageit Large exposures.

shall consider appropriate for the regulation af&exposures. meegggg %

16A. (1) Without prejudice to the minimum level of thepé@l oOwn funds.
requirements laid down in the Banking Rule issueddérms of Q@?ﬁdz%zﬂs
article 17(1), the own funds of a credit institutionay not fall amendedby:
below the amount of initial capital establishediis licence in XX.2007.85, 98;
terms of article 7(1)) or such higher amount as may be requirgty!!- 200921

by the competent authority from time to time.

(2) A specific own funds requirement in excess ofe th
minimum level laid down in the above mentioned subele shall
be imposed by the competent authority at least o dredit
institutions which do not meet the requirementslldown in a
Banking Rule and in article 17B of this Act, orr@spect of which
a negative determination has been made on the idsseribed in
article 17D(3) of this Act, if the sole applicatiaf other measures
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is unlikely to improve the arrangements, processeschanisms
and strategies sufficiently within an appropriatadaframe.

(3) In certain specific circumstances and with theitten
approval of the competent authority, where thera iserger of two
or more credit institutions, the own funds of thedit institutions
resulting from the merger may not fall below théatcown funds of
the merged credit institutions at the time of therger as long as
the level specified in article 7(3g) have not been attained.

(4) Where the amount of own funds of a credit ingtdn falls
below the amount established under subarticle tfi,competent
authority shall require that credit institution timke the necessary
measures to restore the level of own funds withichsperiod as the
competent authority may determine:

Provided that if the level of own funds of a creidistitution
is not restored within the determined period, troampetent
authority may, in addition to the power to imposeaaministrative
penalty, exercise any of the powers granted tontear the
provisions of article 9(2).

(5) The competent authority shall issue a BankindeRas it
shall consider appropriate for the regulation ofndfnds.

17. (1) A credit institution, to the exclusion of an eleonic
money institution, shall -

(a) maintain capital requirements to risk-weighted and
notional risk-weighted assets as defined in and
calculated according to the provisions of a Banking
Rule;

(b) notify the capital requirements to the competent
authority at such times and in such manner as sfsll
prescribed by a Banking Rule;

(c) notify the competent authority forthwith upon the
capital requirements falling below the level reeuir
by paragraphd) whereupon the competent authority
shall require the credit institution, to the exdtus of
an electronic money institution, to take necessary
measures to restore the capital requirements to the
required level within such period as the competent
authority may determine.

(2) Where the level of the capital requirement ofceedit
institution is not restored within the determinedrpd, the
competent authority may in addition to the poweringpose an
administrative penalty, exercise any of the powgranted to it
under the provisions of article 9(2).

17A. (1) Every credit institution, to the exclusion of an
electronic money institution, shall maintain adetguarovisions for
bad and doubtful debts.

(2) The competent authority may issue a Banking Radeit
shall consider appropriate for the regulation afpsioning for bad
and doubtful debts.
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17B. (1) Every credit institution shall put in place rau Internal
governance arrangements which include a clear dsgdional gg‘ég&”;hce-
structure with well defined, transparent and cotesis lines of xx 2007101
responsibility, effective processes to identify,mage, monitor and Amended by:
report the risks it is or might be exposed to, adequate internal '!!-2009-20.
control mechanisms including sound administratiaud accounting

procedures.

(2) Such arrangements, processes and mechanisnrseckfi®
in subarticle (1), shall be comprehensive and prtipoate to the
nature, scale and complexity of the credit instdnts activities.
Credit institutions shall take into account theheical criteria laid
down in a Banking Rule or Electronic Money Rule.

17C. All credit institutions, to the exclusion of eleshic Creditinstitutions’
money institutions, shall have in place sound, effee and g‘égmuﬂgap'ta'
complete strategies and processes to assess anthimadn an on- assgssmém
going basis, the amounts, types and distributiomtdrnal capital process.
that they consider adequate to cover the naturderel of risks to ’Qid%%f)’%m
which they are or might be exposed. These straseael processes
shall be subject to regular internal review to emesthat they
remain comprehensive and proportionate to the matsicale and
complexity of the activities of the credit institoh concerned. The
competent authority shall issue a Banking Rule mdiong for, inter
alia the internal capital adequacy assessment probas$as to be
maintained by credit institutions in relation teethrisk profile.

17D. (1) In carrying out its supervisory review and ewalan Supervisory review
process, the competent authority shall review thrarsgements, and evaluation
strategies, processes and mechanisms implementekebgredit RB%%%SDS)};
institutions to comply with this Act, and any regions or XX 2007.101.
Banking Rules and Electronic Money Rules made theder and
the technical criteria set out in Annex Xl of thér&xtive, in order
to evaluate the risks to which the credit instionts are or might be

exposed.

(2) The scope of such review and evaluation referr@dn
subarticle (1) shall be that of the requirementsha$ Act and any
regulations or Banking Rules and Electronic Moneylds made
thereunder.

(3) On the basis of such review and evaluation refiro in
subarticle (1), the competent authority shall detiee whether the
arrangements, strategies, processes and mechamygriemented
by the credit institutions and the own funds heydthese ensure a
sound management and coverage of their risks.

(4) The competent authority shall establish the destry and
intensity of such review and evaluation referredntsubarticle (1)
having regard to the size, systemic importanceuretscale and
complexity of the activities of the credit institoh concerned and
taking into account the principle of proportiongliSuch review
and evaluation shall be updated at least on anarbasis.

(5) Such review and evaluation performed by the cetapt
authority shall include the exposure of credit ingions to the
interest rate risk arising from non-trading actieg
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Liquidity.
Amended by:
XVII. 2002.176;
XX. 2007.85, 102.

Information to be
submitted to the
competent
authority and the
Central Bank.
Amended by:
XVII. 2002.177;
XX. 2007.85, 103;
XVII. 2009.24.

Outsourcing
service providers.
Added by:

XX. 2007.104.

18. The competent authority may issue a Banking Rule
specifying what shall constitute the specified ifjassets and the
deposit liabilities of a credit institution and liamg down the
minimum holding of specified assets as a proportbdrdeposit
liabilities which a credit institution must hold.

19. (1) A credit institution shall submit to the compete
authority -

(a) periodic statements showing its assets and liadsli
and profit and loss position on an individual and,
where appropriate, on a consolidated basis inclydin
analysis thereof;

(b) such information as is required by the competent
authority for prudential and statistical purposes;

(c) such information as the competent authority may
require to satisfy itself that the credit institni is
complying with the provisions of this Act and any
regulations or Banking Rules and Electronic Money
Rules made thereunder;

(d) such separate statements relating to its officed a
branches outside Malta in such form and at suckegim
as the competent authority may require in the
discharge of its duties.

(2) A credit institution shall submit to the Centrahnk such
information as the Central Bank may require in digcharge of its
duties and the Central Bank may enquire into ank oy
clarification of any information so submitted.

(3) The provisions of this article shall also applyg all
branches, agencies or offices in Malta of a crédititution which
is not licensed in Malta.

(4) All statements required under subarticle (1) lishae
submitted in such form and at such periods as dmlprescribed
by Banking Rule.

(5) All statements and other information furnisheg any
credit institution under subarticles (1) and (2akibe regarded as
secret and confidential except as between thatitcirestitution and
the competent authority or the Central Bank asdhse may be
save that the competent authority shall furnishhsindormation
under this article as may be required by the Marigr the Central
Bank and shall inform the Minister and the CenBahk if at any
time in its opinion there is concern regarding shate of affairs of
that credit institution.

19A. (1) No credit institution shall outsource its magdri
services or activities unless the outsourcing ssrvirovider is
granted recognition by the competent authority unties article.

(2) The competent authority may issue a Banking,aod
Electronic Money Rule as the case may be, layingvadhe
requirements for the recognition of the outsourcisgyvice
provider and the provision of such outsourced s®Evi
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20. (1) Every credit institution shall submit to the cpetent Supervision of
authority any information which it may reasonabgquire in the grfgr']tdg‘dsgﬂﬂt'ons-
exercise of its duties under this Act and any ratjahs or Banking . 2002?&78;
Rules made thereunder, and the competent authoréty enquire XX. 2007.105;

into and ask for clarification of any information submitted. XVII. 2009.25.

(2) Any request for information or for clarificatiothereof
under this article shall be made by notice in wrgtiand shall
require the recipient to provide the informationsatch time or
times or at such intervals or in respect of suchqueor periods as
may be specified by the notice.

(3) Further, the competent authority may -

(a) by notice in writing served on a credit institutio
require the credit institution to provide a repbst an
accountant or other person with relevant profession
skill on, or on any aspect of, any matter aboutackihi
the competent authority has required or could rexjui
the credit institution to provide information under
subarticle (1);

(b) by notice in writing served on a credit institutio
require it to produce within such time and at such
place as may be specified in that notice, such
document or documents of such description as may be
so specified in the notice;

(c) authorise an officer, servant or agent of the cetapt
authority, on producing evidence of his authority,
require any credit institution to provide him fowth
with such information, or to produce to him forthkwi
such documents, as he may specify, being such
information or documents as the competent authority
may reasonably require for the performance of its
functions under this Act and any regulations or
Banking Rules and Electronic Money Rules made
thereunder.

(4) The accountant or other person appointed by editr
institution to make any report required under stibbe (3)(@) shall
be a person nominated or approved by the compaitghority; and
the competent authority may require the reportéarbsuch form
as is specified in the notice.

(5) Where, by virtue of subarticle (3), any persas power to
require the production of any documents from a tratbtitution,
that person shall have the like power to require plhoduction of
those documents from any person who appears to pessession
of them.

(6) The power under this article to require a créatitution or
any other person to produce any documents inclpdeser -

(a) if the documents are produced, to take copieshefrt
or extracts from them and to require that credit
institution or person, or any other person who is a
present or past officer of, or is or was at anyetim
employed by or acting as an employee of, the credit
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Right of entry to
obtain information
and documents.

institution in question, to provide an explanatiof
any of them; and

(b) if the documents are not produced, to require the
person who was required to produce them to state, t
the best of his knowledge and belief, where they ar

(7) If it appears to the competent authority to lesidable in
the interests of the depositors or potential defposiof a credit
institution to do so, or if otherwise required tdffl its supervisory
responsibilities, it may also exercise the poweosferred by
subarticles (1) and (3) in relation to any persdrovis or has at any
relevant time been -

(a) a holding company, subsidiary or a company whih i
a connected person of that credit institution;

(b) a subsidiary or a person which is a company cotatec
to a holding company of that credit institution;

(c) a holding company of a subsidiary of that credit
institution; or

(d) a controller of that credit institution; or

(e) an outsourcing service provider of that credit
institution.

(8) The competent authority may by notice in writisgrved on
any person who is or is to be an officer of a ctadstitution
require him to furnish, within such time as maydpecified in the
notice, such information or documents as the coemeauthority
may reasonably require for determining whether 1@ isuitable
person to hold the particular position which hedsobr is to hold.

(9) The competent authority may exercise the powergerred
by subarticles (1) and (3) in relation to any parseho has a
qualifying shareholding in a credit institutioniifconsiders that the
exercise of those powers is desirable in the inséseof the
depositors or potential depositors of that cred#titution.

(10) A statement made by a person in compliance wath
requirement imposed by virtue of this article mag bsed in
evidence against him.

(11) The competent authority shall have the powerdoover
from a credit institution reported on under subaeti(3) the costs
and expenses incurred in relation to such report.

21. (1) Any officer, employee or agent of the competent
authority may, on producing, if required, evidermdenis authority -

(a) enter any premises occupied by a person on whom a
notice has been served under article 20 abovetimier
22 below for the purpose of obtaining there the
information or documents required by that notice;

(b) enter any premises occupied by any person on waom
notice could be served under article 20 above ticlar
22 below for the purpose of obtaining there such
information or documents as are specified in the
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authority, being information or documents that abul
have been required by such a notice; but the coempet
authority shall not authorise any person to actasnd
this paragraph unless it has reasonable causditvbe
that if such a notice were served it would not be
complied with or that any documents to which it Wwbu
relate would be removed, tampered with or destroyed

Provided that where an entry as is mentioned irs thi
subarticle involves premises that are occupiedtiierpurposes of
habitation, such entry shall be carried out in gresence of an
officer of the Police of a rank not below that agpector and shall
moreover not take place between nine in the eveairyfive in the
morning.

(2) No person shall intentionally obstruct a persxercising
rights conferred by this article.

22. (1) Ifit appears to the competent authority dedeab do Investigations.
so in the interests of the depositors or potendi@bositors of a Amendedby:
Lo , ' . L X XVII. 2002.179;
credit institution, or if otherwise required to filllits supervisory xx 2007.106;
responsibilities, it may appoint one or more congpétpersons to Xvil. 2009.26.

investigate and report on -

(a) the nature, conduct or state of the credit insitinis
business or any particular aspect of it, or

(b) the ownership or control of the credit institutjon

and the competent authority shall give written oetbf any such
appointment to the credit institution concerned.

(2) If a person appointed under subarticle (1) tbkink
necessary for the purposes of his investigationntey also
investigate the business of any person who is eratany relevant
time been -

(a) a holding company, subsidiary or a company whieh i
a connected person of the credit institution under
investigation;

(b) a subsidiary or a company which is a connectedqrer
of a holding company of that credit institution;

(c) a holding company of a subsidiary of that credit
institution; or

(d) a controller of that credit institution; or

(e) an outsourcing service provider of that credit
institution.

(3) The competent authority may exercise the powergerred
by subarticle (1) in relation to any person who lagualifying
shareholding in a credit institution if it considethat the exercise
of those powers is desirable in the interests ef depositors or
potential depositors of that credit institution.

(4) Where a person appointed under subarticle (E)jdeés to
investigate the business of any person by virtusulifarticle (2) or
subarticle (3) he shall inform that person by netiic writing.
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(5) It shall be the duty of every person who is @svan officer,
employee, agent, banker or auditor of a body whiklunder
investigation under this Act and any regulationBanking Rules
and Electronic Money Rules made thereunder, or pagson
appointed to make a report in respect of that bodger this Act
and any regulations or Banking Rules and Electrdvidey Rules
made thereunder and anyone who has a qualifyingekbéding in,
or is a controller of that body -

(a) to produce to the persons appointed under subartic
(1), within such time and at such place as they may
require, all documents relating to the body conedrn
which are in his custody or power;

(b) to attend before the persons so appointed at Souwh
and place as they may require; and

(c) otherwise to give those persons all assistance in
connection with the investigation which he is
reasonably able to give,

and those persons may take copies of or extracismfany
documents produced to them under paragraplaljove.

(6) A person exercising powers by virtue of an appwoient
under this article shall, if so required, producedence of his
authority.

(7) No person shall -

(a) without lawful excuse fail to produce any docungent
which it is his duty to produce under subarticlg; (5

(b) without lawful excuse fail to attend before thagmns
appointed under subarticle (1) when required tsdp
or

(c) without lawful excuse fail to answer any question
which is put to him by persons so appointed with
respect to any credit institution which is under
investigation or a body which is being investigatad
virtue of subarticle (2) or (3).

(8) A statement made by a person in compliance wath
requirement imposed by virtue of this article mag bsed in
evidence against him.

(9) The competent authority shall have the powerdoover
from a credit institution reported on under subaei(1) the costs
and expenses incurred in relation to such report.

(10) For the purposes of this article, reference atocredit
institution shall include reference to persons appeg to be
carrying out the business of banking.

Suspected 23. (1) Where the competent authority has reasonablargi®
nggg-b , for suspecting that a person is guilty of commigtiany offence
XX 2007,136'7_ under this Act and any regulations or Banking Rwed Electronic

Money Rules made thereunder, it may by notice iitimg require
that person or any other person -
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(a) to provide at such place as may be specified im th
notice and either forthwith or at such time as nhbay
so specified, such information as it may reasonably
require for the purpose of investigating the suspec
offence;

(b) to produce, at such place as may be specifiechén t
notice and either forthwith or at such time as nhbay
so specified, such documents, or documents of such
description as may be specified which it may
reasonably require for that purpose;

(c) to attend at such place and time as may be spelcifi
the notice, and answer questions relevant for
determining whether such an offence has occurred.

(2) The competent authority or their duly authorisefficer,
employee or agent may take copies of or extractsnfrany
documents produced under this article.

(3) Any officer, employee or agent of the competanthority
may, between five o'clock in the morning and ningaxk at night,
on producing if required evidence of his authorignter any
premises occupied by a person on whom a noticebbags served
under subarticle (1) for the purpose of obtainirgite the
information or documents required by the noticeftplg the
gquestions referred to in paragrap®) (of that subarticle or
exercising the powers conferred by subarticle (2).

(4) No person shall without lawful excuse fail tongply with a
requirement imposed on him under this article aeirtionally
obstruct a person in the exercise of the rightsfeored by
subarticle (3).

(5) A statement made by a person in compliance wth
requirement imposed by virtue of this article mag bsed in
evidence against him.

24. No person who knows or suspects that an investigai8 Obstruction.

3 N N _ Amended by:
being or is likely to be carried out P00y 108,

(a) under article 20, article 22 or article 23 ; or

(b) into the suspected commission of any offence under
this Act,

may falsify, conceal, destroy or otherwise dispo$eor cause or
permit the falsification, concealment, destruction disposal of,
documents which he knows or suspects are or woeltelevant to
such an investigation unless he proves that henwathtention of
concealing facts disclosed by the documents fronsgres carrying
out such an investigation.

25. (1) On the basis of Malta’s international commitmernhe Co-operation and

competent authority may share its supervisory dutieh overseas ?n*}gmgt?gn

regulatory authorities in the case of a creditituston or branch amended by:

operating in Malta which is fully or partly owned/ta foreign Xvil. 2002.180;
i it inatituti IV, 2003.180;

person or in the case of a credit institution fudlypartly owned by 5 <50-700.

Maltese residents which is operating abroad. XVII. 2009.27.
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Cap. 204.

(2) The competent authority may further, on the basf
Malta’s international commitments, disclose infortita to
overseas regulatory authorities.

(3) The competent authority may also conclude corafien
agreements, providing for exchange of informatiasth third
countries or with authorities or bodies of thirduotries as defined
in Articles 47 and 48(1) of the Directive, if sudhformation
disclosed is subject to guarantees of professiaealrecy as
provided for under this Act and any regulationsBamking Rules
made thereunder:

Provided that such exchange of information shalfdyethe
purpose of performing the supervisory tasks of ala¢horities or
bodies mentioned in this subarticle:

Provided further that where the information origes in
another Member State, it may not be disclosed withtbe express
agreement of the overseas regulatory authority whigs disclosed
it, and where appropriate, solely for the purpof&®aswhich such
overseas regulatory authority gave its agreement.

(4) The competent authority may disclose informatwwmder
the provisions of subarticle (2) only to the extémit the overseas
regulatory authorities receiving the informatiorstréct its use for
supervisory and regulatory purposes or for sucleofiurposes as
may specifically be agreed upon with the compegarnhority.

(5) The competent authority may further, on the basf
international agreements, or upon reciprocity agreets, authorise
overseas regulatory authorities to carry out thdwese or through
the intermediation of competent persons they appain-site
inspections for supervisory and regulatory purpdsesranches or
subsidiaries of credit institutions having theiraldeoffice in the
country of the overseas regulatory authority makimg inspection.

(6) The competent authority shall further, upon guest in
writing, disclose to the Central Bank, other ovas€entral Banks,
other bodies with a similar function in their capigcas monetary
authorities and, where appropriate, to other autiesrresponsible
for overseeing payment systems, any informatiotha possession
of or accessible to the competent authority, whihequired for
the discharge of the duties of the Central Bank &mal other
authorities mentioned above, under the law:

Provided that in an emergency situation the compete
authority shall alert as soon as possible the Gé¢Bank of Malta
with such information required for the dischargefué duties of the
Central Bank under the Central Bank of Malta Act.

(7) The competent authority may further communicate
information, receivednter alia under the provisions of this Act, to
a clearing house or other similar body recognisedear national
law for the provision of clearing or settlement giees of the
relevant national market, if it considers thatstriecessary to
communicate such information in order to ensure pheper
functioning of these bodies in relation to defaudtspotential
defaults by market participants:
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Provided that the information received under thiticke
shall be subject to the conditions of professicsedrecy:

Provided further that the information received undeis
subarticle may not be disclosed by the competetitaity without
the express consent of the overseas regulatory&tthwhich had
disclosed it.

(8) There shall be meetings held between a credititirtion,
its appointed auditors and the competent authanitya trilateral or
bilateral basis as circumstances may warrant. Thesetings may
be called by any of the parties concerned but shbilays be
chaired by the competent authority.

25A. (1) The competent authority shall co-operate closg@lfn  Co-operation and
overseas regulatory authorities in all matters wiglspect to fnr}gﬁ'rﬂit?én with
supervision on a consolidated basis. In particalezh co-operation respect to
shall include the provision to the overseas regulatuthority of supervisionona
any information which is essential or relevant fbe exercise of ;%g;g'gﬁted basis.
the overseas regulatory authorities’ functions urtthe Directive. xx.2007.110.
In this regard the competent authority shall comicate upon Amended by:
request all relevant information and it shall cormiaate on its XVII. 2009.28.

own initiative all essential information.

(2) For the purposes of this article, informationabhbe
regarded as essential if it could materially inflae the assessment
of the financial soundness of a credit institutionfinancial
institution in another Member State or EEA Statd ahall include,
in particular, the following items:

(i) identification of the group structure of all noajcredit
institutions in a group;

(i) identifying the supervisory authority or the enseas
regulatory authority of the credit institutions the
group, as the case may be;

(iii) procedures for the collection of informatiomoin the
credit institutions in a group and the verificatiof
that information;

(iv) adverse developments in credit institutionsiroiother
entities of a group, which could seriously affebet
credit institutions; and

(v) major sanctions and exceptional measures takethd
competent authority in accordance with this Act and
any regulations or Banking Rules made thereunder
including the imposition of an additional capital
charge in terms of Article 136(1) of the Directiaad
the imposition of any limitation on the use of the
Advanced Measurement Approach for the calculation
of the credit institution’s own funds requiremeras
provided for in a Banking Rule issued by the
competent authority.

(3) The competent authority may, on the basis of ttemi
coordination and cooperation arrangements, entadstitional
functions to an overseas regulatory authority resgible for
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supervision on a consolidated basis and may spgcidgedures for
the decision making process and for its cooperatitth overseas
regulatory authorities.

(4) The competent authority shall, prior to its d#on, consult
overseas regulatory authorities with regard tofdiwing items,
in so far as the decisions referred to in the pdétg subarticle are
of importance for such overseas regulatory authexitsupervisory
functions:

(a) changes in the shareholding, organisational or
management structure of the credit institutionsain
group, which require the approval or authorisatain
the overseas regulatory authorities; and

(b) major sanctions or exceptional measures takenhby t
competent authority, including the imposition of an
additional capital charge in terms of Article 13p¢f
the Directive and the imposition of any limitati@m
the use of the Advanced Measurement Approach for
the calculation of the credit institution’s own fim
requirements for operational risk under a Banking
Rule.

(5) The competent authority shall, in all cases,stdhwith the
overseas regulatory authorities responsible foresvision on a
consolidated basis with respect to the items dbsdrin sub-article
(4)(b), provided that the competent authority may deaid¢ to
consult in cases of urgency or where such consigbaimight
jeopardise the effectiveness of its decisions.Histcase, the
competent authority shall, without delay, informetbverseas
regulatory authorities.

(6) The competent authority may, by bilateral agream
delegate its responsibility for supervision of thebsidiary of a
parent undertaking which is a credit institution,the overseas
regulatory authority which authorised and superdisiee parent
undertaking so that such overseas regulatory aitfhassumes
responsibility for supervising the subsidiary ircandance with the
Directive. The Commission shall be kept informediud existence
and the content of any such agreements.

(7) In addition to the obligations imposed by theyisions of
this Act, where the competent authority is respbhsifor the
exercise of supervision on a consolidated basiparent credit
institutions and credit institutions controlled pgrent financial
holding companies, it shall carry out the followifuctions:

(a) co-ordination of the gathering and disseminatidn o
relevant or essential information in emergency
situations as well as in going concern situaticargg

(b) planning and co-ordination of supervisory actiegiin
emergency situations as well as in going concern
situations, including in relation to the activitien
article 17D, in cooperation with the overseas
regulatory authorities involved.

(8) Where a parent undertaking is situated in Maltal the
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competent authority does not itself exercise supdgon on a
consolidated basis pursuant to Articles 125 and d2éhe
Directive, the competent authority shall, upon requby the
overseas regulatory authority responsible for eidng such
supervision, require the parent undertaking to pdevany
information relevant for the purposes of supervision a
consolidated basis and the competent authorityl $reaismit such
information to the overseas regulatory authoritykimay the
request.

(9) Where an emergency situation arises within akban
group which potentially jeopardises the stabilifytbe financial
system in any of the Member States or EEA Statesravkntities of
a group have been licensed and where the compatehority is
responsible for the exercise of supervision on @sotidated basis,
it shall alert as soon as possible, in additiorthte provisions of
article 25, the Central Bank of Malta, other ovarseentral banks
as well as the overseas regulatory authoritiestified under the
relevant provisions of the Banking Rule relatingstgpervision on a
consolidated basis. Where possible, the competetitoaity shall
use existing defined channels of communication.

(10) Where the competent authority is responsibler fo
supervision on a consolidated basis, it shall, whtneeds
information which has already been given to an sgas regulatory
authority, contact such authority, whenever possilh order to
avoid duplication of reporting to the various oveas regulatory
authorities involved in supervision.

25B. (1) In specific cases the competent authority majuesst Verification of
an overseas regulatory authority to verify informmatconcerning a [S”fgg?ﬁgt'cc’;sgns
credit institution, a financial holding company,fimancial A%dedby; ’
institution, an ancillary services undertaking, &ed-activity XX.2007.110.
holding company or its subsidiary situated in aeotiember State
or EEA State and, a subsidiary which is not inclddéthin the
scope of supervision on a consolidated basis esertiby the

competent authority.

(2) In the cases referred to in the preceding sidlartthe
competent authority may:

(i) request the overseas regulatory authority tobémshe
competent authority to carry out the verificatidseif;

(i) request the overseas regulatory authority torycaut
the verification on its behalf;

(iii) in cases where it does not carry out the \edfion
itself, request to participate in the carrying ofitsuch
verification; or

(iv) request the overseas regulatory authority tpaapt an
auditor or expert to carry out such verification.

(3) Where the competent authority receives a reqteserify
information from an overseas regulatory authority -

(i) where an overseas regulatory authority makes a
request to the competent authority to carry out the
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Communication by
auditors, etc., with
the competent
authority.

Amended by:

XVII. 2002.181;

XX. 2007.111.

verification of the information, the competent
authority shall allow the overseas regulatory atitlyo
making the request to carry out such verification;

(i) where the overseas regulatory authority makes a
request to the competent authority to carry out the
verification, the competent authority shall carryto
the verification itself on behalf of the overseas
regulatory authority;

(iii) where the overseas regulatory authority redsethe
competent authority to participate in the verifioat of
the information in those cases where the overseas
regulatory authority does not carry out the veafion
itself, the competent authority shall allow the meas
regulatory authority to participate in such ver#imon;
or

(iv) where the overseas regulatory authority so ess|,
the competent authority shall appoint an auditor or
expert to carry out such verification.

(4) In this article, a financial holding company, faancial
institution, an ancillary services undertaking andhixed-activity
holding company shall have the same meaning asassiggned to
them by Article 4 of the Directive.

26. (1) No duty to which -
(a) an auditor of a credit institution; or

(b) a person appointed to make a report under article
20(3)(@) or article 22(1),

may be subject, shall be regarded as contravenemdson of his
communicating in good faith to the competent auitlypwhether or
not in response to a request made by it, any in&tion or opinion
on a matter to which this article applies and whishrelevant to
any function of the competent authority under thist and any
regulations or Banking Rules and Electronic Moneyld® made
thereunder.

(2) In relation to an auditor of a credit institutidhis article
applies to any matter falling within article 31(9).

(3) In relation to a person appointed to make a repoder
article 20(3)4), this article applies to any matter of which he
becomes aware in his capacity as the person mahkmgeport and
which -

(a) relates to the business or affairs of the credit
institution in relation to which his report is made
any associated body of that credit institution; or

(b) if by virtue of article 20(7) the report relates &n
associated body of a credit institution, to theibass
or affairs of that body.

(4) In relation to a person appointed to make a repoder
article 22(1), this article applies to any mattémdich he becomes
aware in his capacity as the person making thertegral which -
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relates to the business or
institution in relation to which his report is made
any associated body of that credit institution, or

if, by virtue of article 22(2), the report relatés an
associated body of a credit institution, to theibass
or affairs of that body.

(5) In this article "associated body", in relatioro tan
institution, means any such body as is mentioneariitle 20(7) or
in article 22(2).

27. Repealed by Act XVII. 2002.182.

(a)

(b)

28. Notwithstanding any investigation provided for img Act
and any regulations or Banking Rules and Electroiamey Rules
made thereunder -

(a) where a credit institution considers that it ikelly to
become unable to meet its obligations or that it
about to suspend payment, it shall forthwith infaime

affairs of the credit

Joint Banking
Committee.

Credit institutions
unable to meet
obligations.
Amended by:

XVII. 2002.183;
XX. 2007.112.

IS

competent authority and the Governor of the Central

Bank in writing;

(b)

credit institution is likely to become unable to ehdts

obligations or that it is about to suspend paymént,

where the competent authority becomes aware that a

shall forthwith inform the Governor of the Central

Bank in writing;

(c)

where the Central Bank becomes aware that a credit

institution is likely to become unable to meet its

obligations or that it is about to suspend paymént,

shall forthwith inform the competent authority in

writing.

28A. Without prejudice to the powers arising under @eti3,
the Minister, acting on the advice of the competauthority, may
make regulations to establish schemes or othengements with
such distinct legal personality or otherwise as rhayprescribed,
for the protection of depositors in cases wheraitrmstitutions
are unable to satisfy their obligations towards afors and to
regulate the management and the financing of ach sehemes or
arrangements for compensation and the contributeorslevies to
be paid thereto, to set out minimum and maximumelsvof
compensation, to exclude certain deposits fromapplication of
such schemes or arrangements, and to make provisianmy other
aspect related to depositor protection schemesudinof rules on
advertising; and such schemes shall be exempt thenpayment of
income tax as from the date of establishment ohsahemes.

29. (1) If, whether from any report made under article &
article 22 or otherwise, it appears to the compegarihority that
any of the circumstances indicated in article 9&pply, the
competent authority, after consulting with the GahBank, may,
without prejudice to the provisions of article 9(2)

(a)

require the credit institution forthwith to takeich

Depositor
protection.
Added by:

XVII. 2002.184.
Amended by:
1V. 2003.181;
XX. 2007.113.

Power of
competent
authority to take
control of credit
institutions.
Amended by:
XVII. 2002.185;
XX. 2007.114.
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(b)
(©)

(d)

(e)
®

()

steps as the competent authority may consider
necessary to remedy or rectify the matter;

appoint a competent person to advise the credit
institution in the proper conduct of its business;

appoint a competent person to take charge of $seta
of the credit institution or any portion of themrfthe
purpose of safeguarding the interests of depositors

appoint a competent person to assume control ef th
business of the credit institution and either torgan
that business or to carry out such other function o
functions in respect of such business, or partabkr
as the competent authority may direct;

require the credit institution to wind up its bmegs or
to wind up its business in Malta;

appoint a competent person to act as liquidatortiie
purpose of winding up the affairs of the credit
institution;

fix the remuneration to be paid by the credit ington
to any competent person appointed under this
subarticle.

(2) Where a competent person is appointed by thepedemt

authority:
(a)

(b)

(©)

under subarticle (1p], the credit institution shall act
in accordance with the advice given by such person
unless and until the competent authority otherwise
directs;

under subarticle (1], the credit institution shall
deliver to such person all the assets of which die i
placed in charge, and all the powers, functions and
duties of the credit institution in respect of teasssets
whether exercisable by the company in general
meeting or by the board of directors or by any othe
person, including the legal and judicial represtota

of the credit institution, shall be exercisable ayd
vest in him to the exclusion of the credit institu;

under subarticle (1)), the credit institution shall
submit its business to the control of such persod a
shall provide him with such facilities as he may
require in order to carry on that business or toyca
out the functions assigned to him under that paxplgr
and all the powers, functions and duties of thalitre
institution, whether exercisable by the company in
general meeting or by the board of directors orhy
other person, including the legal and judicial
representation of the credit institution in all nheas,
shall be exercisable by and vest in him to the @sion

of any other person.

(3) Where a person is appointed under subarticlec) Dy d) -

(a)

any function, power or duty exercisable by anyesth
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person, including the curator of a bankrupt or any
other person appointed by or under any other lad, a
relating to any assets or business of which theqrer
appointed under either of the paragraphs aforemsaid
placed in charge or in control, shall, unless otilthe
competent authority otherwise directs or an express
provision of law specifically provides otherwisease

to be so exercisable;

(b) the person appointed under either of the paragraph
aforesaid shall, in respect of such property,
partnerships, firms or other business as the coempet
authority may specify and in which the credit
institution has an interest, whether directly or
indirectly, including any interest arising from
advances or loans made or credit facilities givearny
liability undertaken, have such powers, functioms a
duties, including legal and judicial representatias
the competent authority may direct, and any such
power, function or duty shall be exercisable by and
vest in such person to the exclusion of any other
person:

Provided that:

(i) the competent authority shall have power to
direct that all or any of the powers, functions or
duties aforesaid should be exercisable by any
other person, and in any such case, with effect
from such date or dates as the competent
authority may specify and unless and until the
competent authority otherwise directs, the
powers, functions and duties to which the
direction of the competent authority applies
shall be exercisable by and vest in such other
person appointed for the purpose to the
exclusion of all others;

(i) where the competent authority is of the opinion
that the credit institution has ceased to have any
interest as aforesaid, it shall direct that any
powers, functions and duties exercisable under
this paragraph shall cease to be so exercisable,
but any such direction shall not affect anything
done or omitted to be done by virtue or by
reason of any of the aforesaid powers, functions
or duties;

(c) the person appointed under either of the paragraph
aforesaid shall have the power to require any other
person to provide him with such facilities as heyma
deem necessary to carry out any of the powers,
functions or duties under this article;

(d) the provision of law relating to bankruptcy and in
particular Part Ill of the Commercial Code shalhse Cap. 13.
to apply to, and shall cease to operate in respeahy
property, partnership, firm or other business sfedi
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Minister may make
regulations.

Added by:

XVII. 2002.186.
Substituted by:

XX. 2007.115.

by the competent authority under paragralph ¢nless
and until, or except to the extent that, the corapet
authority otherwise directs; and in any such cdse t
person appointed as aforesaid shall, subject to any
directions of the competent authority given in the
interest of the creditors, act as if those prowisialid

not exist and as if any declaration of bankruptegd h
not been made;

(e) any person appointed by the competent authoritieun
any of the provisions of this article shall submix-
monthly reports of his activities and annual acdsun
of all transactions carried out by him in the
performance of his functions audited by an
independent auditor to the Minister who will place
such reports and accounts on the table of the Holise
Representatives within fifteen days.

(4) Where a person is appointed under subarticl€f)(13uch
person shall be the liquidator of the company fbhrparposes of
law to the exclusion of any other person.

(5) The provisions of this article shall have effect
notwithstanding any other provision of any enactmeand
notwithstanding any deed, contract, instrument thieo document
whatsoever.

(6) The foregoing provisions of this article vestiegclusive
powers of representation in a person appointedhlegycompetent
authority thereunder shall apply also to any acpooceedings
commenced or instituted before such representatiested as
aforesaid, and in respect of any such act or prdicgs any other
person acting or purporting to act, or in respefictvbom action is
taken, in that capacity shall cease to be a parfyahd shall be
excluded from, any such act or proceedings.

(7) No person shall in any way obstruct a personoaged
under subarticle (1) in the performance of any of tunctions,
powers or duties under this article.

(8) In respect of a credit institution operating Malta and
elsewhere the offices and branches in Malta of tbegdit
institution shall, if the competent authority saefits and to the
extent it so directs, be deemed to constitute aas&ie credit
institution.

(9) Upon receipt of a report as is mentioned in stible (1),
the competent authority shall inform the CentrahBan whether it
intends to take any action pursuant to such regodt of any action
it intends to take thereon.

29A. The Minister shall, after consulting the competent
authority, make regulations for the transpositidrDirective 2001/
24/EC of the European Parliament and of the Counéithe
European Union of 4 April 2001 on reorganisatiom avinding-up
of credit institutions with respect to credit instions established
in Malta and of branches of credit institutionsadsished outside
Malta, and different provisions may be made forfatiént cases or



BANKING [CAP. 371. 41

classes of cases, and account shall be taken dhManhternational
commitments in this regard. Such regulations mayvjate for the
implementation of detailed re-organisation measuaasl

procedures, including the following matters: thebpoation and
submission of information in such language or laages and in
such newspapers or other publications as may becpiteed; the
submission of information to creditors, and the manand
procedure thereof; the notification to creditorsiahe procedure
for the submission of claims or representationsasuges for the
protection of the rights of creditors and otherrthiparties,

including netting arrangements; consultation betwdhe

competent authority and any other regulatory, adstrative or

judicial authorities in Malta and outside Malta tvitompetence
over the winding-up or re-organisation of credistitutions or of
branches thereof; the publication of decisions tialgto such
winding-up or re-organisation procedures; the elsaiment of

Banking Rules governing the applicability of theoper or

applicable law and other issues of conflict of laws

29B. Regulations and Banking Rules made under this Act aLanguage of
any amendment thereto or revocation thereof mayhde in the fd%‘éﬁ‘go_”s-
English language only. x|||.208’4.84.

Amended by:
XX. 2007.117.

30. Every credit institution shall, not later than fooronths Publication of
from the closing of its financial year or at anyet time as may be audited financial

authorised in writing by the competent authority - Armondest b
(a) forward to the competent authority and the Centr ”2'028%'51,8]28;
Bank, and 1. 2010.5.

(b) exhibit in a conspicuous position in each of ifaes
and branches in Malta and keep so exhibited
throughout the year,

a copy of its audited financial statements drawrang published in
such manner as may be specified in accordance aviBanking
Rule.

31.(1)(a) Every credit institution shall each year appoint aAuditors.
approved auditor or auditors whose duty shall be ded by:
. ; /1995.434;
report on the financial statements of the cred 2002 18s;
institution examined by them and on all financiakx. 2007.85, 119.

statements prepared by the credit institution.

(b) For the purpose of this article an approved audito
shall be a person who is qualified to be an auditor
accordance with the Companies Act, and holds tkep. 386.
authorisation of the competent authority to act as
auditor of a credit institution.

(2) If a credit institution fails to appoint an atai under
subarticle (1) or, at any time fails to fill anyaancy in the office of
an auditor, the competent authority shall havepbeer to appoint
an auditor for that credit institution and shak the remuneration
to be paid by that credit institution to such aodit

(3) The auditors’ report shall include statements tasthe
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following matters -

(a) whether they have obtained all the information and
explanations which to the best of their knowledgd a
belief were necessary for the purpose of their audi

(b) whether in their opinion, proper books of accobave
been kept by the credit institution, so far as appe
from their examination of those books,

(c) whether the credit institution’s financial statemi®
dealt with by the report are in agreement with the
books of account;

(d) whether, in their opinion, and to the best of thei
knowledge and according to the explanations given t
them, the said financial statements give the
information required by any law which may from time
to time be in force in the manner so required aive @
true and fair view.

(4) The report of the auditors shall be read togethgh the
report of the directors of the credit institutionthe annual meeting
of shareholders.

(5) Every auditor of a credit institution shall hatree right to
demand such information or explanation as he demeeggssary in
the performance of his duties from any officer orpdoyee of the
credit institution.

(6) A credit institution shall forthwith give writtenotice to the
competent authority -
(a) on the appointment of its auditors;
(b) if it proposes to give notice to its shareholdi&rs
(i) replace its auditors at the expiration of thisirm
of office;
(i) remove its auditors before the expiration oéith
term of office;

(c) if the auditors cease to be auditors of the credit
institution for any reason other than those in gaagh
(b).

(7) The competent authority may require a creditiinfon to
change its appointed auditors where, in the compedathority’s
opinion, such auditors are considered unfit fostappointment at
any time during their term of office.

(8) An auditor shall immediately advise the compéten
authority if -
(a) he resigns;
(b) he does not seek to be re-appointed; or
(c) he decides to qualify the audit report.

(9) If, in his capacity as an auditor of a credistitution or due
to a direct request by the competent authority wradécle 20 or
under article 22, an auditor becomes aware of aayten which
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relates to and may have a serious adverse effext the depositors
of that credit institution, of the branches in Malof a credit

institution which is not licensed in Malta, or ofy connected
person which is a credit institution, he shall intdregely inform the

competent authority through the credit institut®management or,
if circumstances so warrant, directly to the conemétauthority.

(10) Notwithstanding any of the provisions of therefigoing
subarticles, the competent authority may in theecaka credit
institution not licensed in Malta grant exemptiog Wway of
Banking Rule from any of the requirements of thiscke provided
that the same does not materially detract frommiaén objects of
this article.

(11) In so far as the provisions of this article ameonsistent
with the provisions of the Companies Act, the psigns of this cap. 386.
article shall prevail and the provisions of thedsaict shall, to the
extent of the inconsistency, not apply to credgtitutions.

32. (1) No person - D]jfsqualification of
(&) who has been adjudged bankrupt or has madezrgﬁ(rj?adby:
composition with his creditors or has been an eﬁficx”z-ggg’zlggs?
of a credit institution which has had its licence™ —
revoked under article 9(2); and who has not been
exempted in writing by the competent authority from

the provisions of this article; or

(b) who is interdicted or incapacitated or who hasrbee
involved in money laundering or found guilty of a
crime affecting public trust, theft, fraud, extani or
of knowingly receiving property obtained by theft o
fraud,

shall act or continue to act as an officer of addrenstitution.

33. Every officer of a credit institution shall takd edasonable Duties of officers.

i Amended by:
steps XVII. 2002.188;

(a) to secure compliance by the credit institutionhwatll XX 2007.85.
of the provisions of this Act and of its licence amy
Banking Rule or regulation issued under this Acid a

(b) to ensure that no incorrect information is prowdde
either wilfully or as the result of gross negligenc

34. (1) Nothing in this Act shall authorise the CentBank or Confidentiality.
the competent authority to enquire or cause an iemda be made Qvﬁﬁ‘%%%%%_
in a credit institution into the affairs of any intual customer of xx 2007.85, 121.

a credit institution except -

(a) for the purpose of ensuring compliance with anyhef
provisions of this or any other Act, or

(b) to facilitate monitoring on a consolidated or non-
consolidated basis, of the conduct of businesshef t
credit institution, especially with regard to the
monitoring of liquidity, solvency, deposit guaraese
large exposures, administrative and accounting
procedures and internal control mechanisms, or
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Cap. 204.

Cap. 373.

(c) for the purpose of enabling the Central Bank tbs$a
its responsibilities under the Central Bank of Malt
Act, or

(d) for the purpose of enabling the Central Bank oe th

competent authority, as the case may be, to satisfy

their respective obligations arising under Malta’s
international commitments.

(2) No person, including past and present officaragents of a
bank, shall disclose any information relating te Hffairs of a bank
or of a customer of a bank which he has acquiredha
performance of his duties or the exercise of higcfions under this
Act and any regulations or Banking Rules and Elegit Money
Rules made thereunder except -

(a) when authorised to do so under any of the prowisio
of this Act and any regulations or Banking Ruleslan
Electronic Money Rules made thereunder ; or

(b) for the purpose of the performance of his dutieshe
exercise of his functions;

(c) when lawfully required to do so by any court orden
a provision of any law;

(d) for the purpose of enabling the Central Bank og th

competent authority, as the case may be, to satisfy

their respective obligations arising under Malta’s
international commitments; or

(e) when the customer expressly consents, in writiiog,
the disclosure of information relating to his affito
the extent authorised by the customer.

(3) When an officer of a credit institution has reado believe
that a transaction or a proposed transaction caudlve money
laundering, he shall act in accordance with regatet laid down
under the Prevention of Money Laundering Act, ang guidelines
provided by the competent authority. Compliance lwihe
provisions of this subarticle shall not constitigebreach of
confidentiality.

(4) Officers of the competent authority and of then@al
Bank, including past and present officers, as vesllauditors or
experts acting on behalf of the competent authosityhe Central
Bank, shall not disclose information obtained framedit
institutions in the course of carrying out supeoris and other
duties and which is governed by the obligation odéfessional
secrecy, unless such disclosure of information deedin summary
or collective form, so as not to enable the idgntf the credit
institution, to whom such information relates, ® &scertained:

Provided that the said officers, auditors or expemay
divulge such information for the purpose of the fpemance of
their duties or the exercise of their functions,varen lawfully
required to do so by any court or under a provisibany law.



BANKING [CAP. 371. 45

(5) Notwithstanding the provisions of any other lamd where
necessary for the proper carrying out of its adtes, a credit
institution may communicate any information whichin its
possession and which is related to the affairs ofistomer to other
members of the group of companies of which thatitmgon forms
part, which either carry out the issuing of elecitomoney or any
of the activities referred to in the Schedule t@® thinancial cap. 376.
Institutions Act, or banking or other equivalentigties which
they are duly licensed to carry out, or complemeytand, or
supplementary functions thereto:

Provided that any such communication of informatstrall
be made subject to proper controls and safeguaashat it shall
be the responsibility of the credit institutioné¢asure that the said
group company member is subject to equivalent albiogns of data
protection, confidentiality and care as requiredlemMaltese law;

Provided further that for the purpose of this ddic
advertising, marketing or promotion, shall not, wrdany
circumstances, be considered as necessary forrtdpgepcarrying
out of the activities of a credit institution.

35. (1) Any person who - Offences and
. . enalties.
(a) makes a statement, promise or forecast which ded by:
knows to be misleading, false or deceptive, ”2-38%-5}9%2,
dishonestly conceals any material facts; or L.N. 425 of 2007,

(b) recklessly makes (dishonestly or otherwise) a
statement, promise or forecast which is misleading,
false or deceptive,

is guilty of an offence if he makes the statememtomise or
forecast or conceals the facts for the purposendicing, or is
reckless as to whether it may induce, another pe(sdiether or
not to the person to whom the statement, promiséoogcast is
made or from whom the facts are concealed) -

(i) to make, or refrain from making, a deposit with
him or any other person; or

(i) to enter, or refrain from entering, into an
agreement for the purpose of making such a
deposit.

(2) Subarticle (1) does not apply unless -

(a) the statement, promise or forecast is made irr@mf
or the facts are concealed in or from, Malta, or
arrangements are made in or from Malta for the
statement, promise or forecast to be made or tbes fa
to be concealed;

(b) the person on whom the inducement is intendedrto o
may have effect is in Malta; or

(c) the depositis or would be made, or the agreenseot
would be entered into, in Malta.

(3) Any person who -
(a) contravenes or fails to comply with any of the
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(b)

(©
(d)
(e)

()

provisions of this Act;

contravenes or fails to comply with the provisioofs
any Banking Rule, Electronic Money Rule, regulation
or licence condition;

fails to comply with any lawful order or requirente
of the competent authority or the Central Bank;

fails to comply with any lawful order or requiremte
of the Financial Services Tribunal;

fails to comply with any lawful order or requiremte

of any other person made under this Act and any
regulations or Banking Rules and Electronic Money
Rules made thereunder;

without reasonable excuse alters, suppressesgats)c
destroys or refuses to produce any document whéch h
is lawfully required to produce by any person under
this Act and any regulations or Banking Rules and
Electronic Money Rules made thereunder,

shall be guilty of an offence.

(4) Any person who is knowingly a party to, or proes or aids
and abets the commission of any offence under siges (1) and
(3), shall be guilty of an offence and shall beblato the same
penalties as the principal offender.

(5) The Minister shall issue regulations prescribipgnalties
for offences against this Act, and such regulatioray -

(a)
(b)

(©)
(d)

prescribe penalties which are enforceable by
prosecution in the courts of Malta;

prescribe different penalties for contraventions o
different provisions of this Act and any regulatson
made thereunder;

prescribe penalties calculated in accordance whth
duration of the commission of the offence;

provide for an appeal to the Financial Services
Tribunal from any decision of the competent authori
to impose an administrative penalty.

(6) The penalties prescribed by regulations issuedleu
subarticle (5) -

(a)
(b)

in the case of imprisonment, shall not provide &or
sentence of imprisonment greater than two years;

in the case of a fine imposed after a prosecuitiothe
courts of Malta, shall not provide for a fine oftethan
two hundred and thirty-two euro and ninety-four tsen
(232.94) or greater than one million and one huddre
and sixty-four thousand and six hundred and eighty-
six euro and seventy cents (1,164,686.70).

(7) The Minister may by regulations provide for adistrative
penalties which may be imposed by the competenhatity
without recourse to a court hearing:
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Provided that an administrative penalty may not asg a
financial penalty greater than one hundred andegirtthousand
and four hundred and sixty-eight euro and sixty-es®\cents
(116,468.67).

(8) No proceedings for an offence under this Act aamty
regulations made thereunder, other than proceedimgssing an
administrative penalty, shall be commenced withitiet sanction of
the Attorney General.

35A. (1) Where the competent authority decides to impase Administrative

ini i i i penalties.
administrative penalty, it shall notify the person whom the Added by

penalty is being imposed by means of a notice iiimg. XVII. 2002.191.
(2) Where the person upon whom such notice is served ’QX”FSSS%’%

(a) fails to pay to the competent authority the amooht
the penalty within a period of thirty days of thergice
of the notice, and fails to appeal from the deaisdd
the competent authority to the Financial Services
Tribunal; or

(b) appeals to the Financial Service Tribunal and sfail
within a period of fifteen days from the decisioh o
Tribunal to pay the administrative penalty as
confirmed or as reduced by that Tribunal;

then, in every case, the amount of the administeafienalty, as
originally imposed or as reduced, as the case negyshall be due
to the competent authority as a civil debt, and phevisions of
subarticle (3) shall apply.

(3) A notice as is referred to in subarticle (1) tloe decision of
the Financial Services Tribunal, as the case mayshall upon the
service by judicial Act of a copy thereof on thegmn indicated in
the notice, constitute an executive title for dfieets and purposes
of Title VII of Part | of Book Second of the Codé @rganization cap. 12.
and Civil Procedure.

36. The provisions of this Act shall not apply to ther@ral Application of Act
Bank, save where and to the extent that the CeBtak is referred g’;r?lf Central
to by name. '

SCHEDULE Added by:
XVII. 2002.192.
. Amended by:
(Article 2(4)) I1. 2010.6.

List of Additional Activities
1. Financial leasing;

2. Payment Services as defined in the Financialitingins
Act;

3. Issuing and administering other means of payment
(travellers’ cheques, bankers’ drafts and similastruments)
insofar as this activity is not covered by activityabove;
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4.  Guarantees and commitments;
5.  Trading for own account or for account of custosnia:

(a) money market instruments (cheques, bills, cerdités
of deposit, and similar instruments);

(b) foreign exchange;

(c) financial futures and options;

(d) exchange and interest-rate instruments;
(e) transferable securities.

6. Participation in securities issues and the piowisof
services related to such issues;

7. Advice to undertakings on capital structure, istiial
strategy and related questions and advice as weHlevices
relating to mergers and the purchase of undertaking

8. Money broking;

9. Portfolio management and advice;

10. Safekeeping and administration of securities;
11. Credit reference services;

12. Safe custody services.



