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CHAPTER 370
INVESTMENT SERVICES ACT

To regulate the carrying on of investment business and to make
provision for matters ancillary thereto or connected therewith.

19th September, 1994;

23rd September, 1994;

30th December, 1994;
8th July, 1995

ACT XIV of 1994 as amended by Acts: XXIV and XXV of 1995; Legal
Notices 191 of 1998 and 46 of 1999; Acts XVII of 2002, 1V of 2003, XIII of
2004 and XII of 2006; Legal Notice 318 of 2006; Act XX of 2007; Legal
Notice 425 of 2007; and Act XVII of 2009.

PRELIMINARY

1. The short title of this Act is the Investment Sees Act. Short title.

2. (1) Inthis Act, unless the context otherwise regsir Interpretation.

" : . " Amended by:
collective investment scheme" means any scheme >oAl. 2002.136;

arrangement which has as its object or as onesoblfjects the XX.2007.61
i X : XVII. 2009.3.

collective investment of capital acquired by meafign offer of

units for subscription, sale or exchange and whias the

following characteristics:

(a) the scheme or arrangement operates accordingeto th
principle of risk spreading; and either

(b) the contributions of the participants and the fisobr
income out of which payments are to be made to them
are pooled; or

(c) at the request of the holders, units are or arbetoe-
purchased or redeemed out of the assets of therszhe
or arrangement, continuously or in blocks at short
intervals; or

(d) units are, or have been, or will be issued cordiraly
or in blocks at short intervals:

Provided that the competent authority may issuEenkte
with respect to a scheme or arrangement whose @argsto be
offered for subscription, sale or exchange to:

(i) licence holders; or

(i) persons whose ordinary business involves the
acquisition and disposal of instruments of the
same kind as the instrument or instruments in
which the scheme or arrangement invests; or

(iii) persons whose ordinary business involves the
acquisition and disposal of property of the same
kind as the property, or a substantial part of the
property, in which the scheme or arrangement
invests; or
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(iv) persons who by regulation under this Act are
exempt from the requirement of an investment
services licence provided that the scheme or
arrangement invests in instruments or property
in respect of which such persons are exempt;

Notwithstanding that such a scheme or arrangemensd
not have the characteristic listed in paragragh énd in any such
case, such scheme or arrangement shall be deeméeé &
collective investment scheme;

"collective investment scheme licence" means anloeefor the
issue or creation of units or the carrying on ofautivity by a
collective investment scheme issued under article 6

"the Community" means the European Community esshked
by the Treaty of Rome in 1957 and amended insttaily and
otherwise in 1986 by the Single European Act, i3 %y the
Treaty on European Union, in 1997 by the TreatyAafsterdam
and in 2001 by the Treaty of Nice, and as amendeddzession
agreements and as may be further amended fromttirtime;

"competent authority" means the body appointedheyMinister
in terms of article 2A, which body shall also caoyt the duties as
competent authority for all purposes of the Direeti

"Directive" means Directive 2004/39/EC of the Eusgm
Parliament and of the Council of 21 April 2004 orarkets in
financial instruments amending Council Directives/®L1/EEC
and 93/6/EEC and Directive 2000/12/EC of the Eurape
Parliament and of the Council and repealing CouBgikctive 93/
22/EEC, as amended from time to time, and includey
implementing measures that have been or may beedsu
thereunder;

"document” or "documentation” includes informati@torded in
any form and, in relation to information recordetierwise than in
legible form, references to its production includderences to
producing a copy of the information in legible fgrm

"EEA State" means a State which is a contractingypto the
agreement on the European Economic Area signegatt® on the
2nd May, 1992 as amended by the Protocol signegrassels on
the 17th March, 1993 and as amended by any subsequts;

"European investment firm" means an investmentmfias
defined in Article 4(1) of the Directive and as hatized by its
European regulatory authority within the meaningAaficle 5 of
the Directive or authorized by a European regubatmuthority in
an EEA State;

"European regulatory authority" means the body odies
designated by a Member State or EEA State in acoecd with
Article 48 of the Directive to carry out each oftlduties provided
for under the different provisions of the Directjve

"exempted person” means a person who for any reason
exempted from any or all of the provisions of agi8;

"instrument” means any instrument, contract or titglling
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within the Second Schedule to this Act and whetiramot issued in
Malta;

"investment advertisement" means any form or mediafm
advertising or promotional activity, other than eogpectus, the
contents of which, either invites persons, or comsamaterial
calculated to induce persons:

(i) to become or offer to become participants in a
collective investment scheme; or

(i) to subscribe for or otherwise acquire or
underwrite an instrument; or

(ili) to purchase or otherwise procure an investment
service;

"investment agreement” means any agreement the mgadi
performance of which by either party constitutesiavestment
service;

"investment service" means any service falling witthe First
Schedule when provided in relation to an instrument

"investment services licence" means a licence tmvte an
investment service under article 6;

"Investment Services Rules"” refers to Rules issbgdhe
competent authority under various articles of #heg;

"licence" means a collective investment schemeneseor an
investment services licence;

"licence holder" means a person who holds a licence

"Malta’s international commitments" means Malta’'s
commitments, responsibilities and obligations amgsiout of
membership of, or affiliation to, or relationshipith, any
international, global or regional organisationsgyouping of
countries or out of any treaty, convention or otireernational
agreement, however called, whether bilateral, rfatiral, to which
Malta is a party;

"Member State" means a Member State of the European
Communities;

"Minister" means the Minister responsible for fircan

"overseas regulatory authority” means an authantg country
or territory outside Malta that is not a MembertS8tar EEA State
which exercises any regulatory or supervisory fiorctin relation
to financial services corresponding to a functidrthee competent
authority as defined in the Malta Financial Sergidathority Act; cCap. 330.

"participants" means the persons who participaterireceive, or
are to participate in or receive, profits or incoarésing from the
acquisition, holding, management or disposal of pmeperty
comprised in a collective investment scheme or spaigl out of
such profits or income;

"prescribed" means prescribed by regulations matdeu this
Act;
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Cap. 386.

Cap. 345.

Cap. 386.

Cap. 252.

Competent
authority.
Added by:

XVII. 2002.137.

"prospectus” has the meaning assigned to it irckrt2 of the
Companies Act, and the word "shares" therein shalfead as
including a reference to the word "unit";

"qualifying shareholding" means a direct or indir@olding in a
company which represents ten per centum or morgnefshare
capital or of the voting rights referred to in fdes 9 and 10 of
Directive 2004/109/EC of the European Parliamemd af the
Council of the 15 December 2004 on the harmonizatiof
transparency requirements in relation to informatiabout issuers
whose securities are admitted to trading and anrendiirective
2001/34/EC taking into account the conditions nafiag the
aggregation thereof laid in that Directive, or whicmakes it
possible to exercise a significant influence owlie management
of the company in which that holding subsists, dqdalifying
shareholder" shall be construed accordingly:

Provided that in determining whether the criterfar a
qualifying shareholding are fulfilled, the competemthority shall
not take into account voting rights ogshares which investment
services licence holders, European Investment Fiomsredit
institutions may hold as a result of providingethervice of
underwriting or placing of financial instruments @anfirm
commitment basis in terms of point 6 of Sectiont® Annex 1 to
the Directive, provided that those rights are, ba bne hand, not
exercised or otherwise used to intervene in theagament of the
issuer and, on the other, disposed of within onar yd¢ acquisition;

"regulated market" has the meaning assigned tmdew the
Financial Markets Act;

"subsidiary” has the same meaning as that givethe@oterm by
article 2 of the Companies Act;

"unit" means any representation of the rights amigrests of
participants in a collective investment scheme;

"working days" shall not include Saturdays and diags referred
to in the National Holidays and Other Public HolydaAct.

(2) In this Act and in any regulations made thereamdf there
is any conflict between the English and Maltesedethe English
text shall prevail.

(3) The objective of this Act is, in part, to tramse and
implement the provisions of the Directive, and ceaqsently this
Act and any regulations adopted thereunder shalhtsgpreted and
applied accordingly.

2A. The Minister shall by Order in the Gazette apparthody
to be the competent authority for the purposeshef Act to carry
out the functions of the competent authority untdes Act and to
perform such other functions as the Minister maysiaer
appropriate in relation to the operation of thistAc
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LICENSING REQUIREMENTS

3. (1) No person shall provide, or hold himself out aBequirement of
providing, an investment service in or from with¥alta unless he licence for

L . L. . . investment
is in possession of a valid investment servicesroe. services.

(2) No body corporate, unincorporated body or assbmn Q{}ﬁf‘%%%%gg_

formed in accordance with or existing under the danf Malta,
shall provide or hold itself out as providing arvéstment service
in or from within a country, territory or other e outside Malta
unless it is in possession of a valid investmemntises licence.

(3) The competent authority may by notice in writitay any
person determine that -

(a) a service falls within the First Schedule whenyded
in relation to an instrument; or

(b) an instrument, contract or right falls within tBecond
Schedule and whether or not issued in Malta;

and subject to any appeal under article 19 wittpegs$ to such
person the determination by the Competent Authouitiess over
ruled by the Tribunal shall be conclusive for alirposes of this
Act.

4. (1) Subject to the provisions of subarticle (3),audlective Requirement of
investment scheme shall issue or create any umitaay on any licence for
AT L L . collective
activity in or from within Malta unless there is respect of it a jhvestment

valid collective investment scheme licence. scheme.

(2) Subject to the provisions of subarticle (3), collective
investment scheme formed in accordance with ortxgsunder the
laws of Malta shall issue or create any units aryan any activity
in or from within a country, territory or other m@a outside Malta
unless there is in respect of it a valid collectimeestment scheme
licence.

(3) No collective investment scheme shall be preetudy the
provisions of subarticle (1) from issuing or creatisuch units or
from taking such steps as may be necessary foimntt@rporation
or, as the case may be, the establishment of therse or from
taking such steps as may be necessary for secutleg
authorisation of the scheme by the competent aitthor

APPLICATION, GRANT, REVOCATION, ETC., OF LICENCES

5. An application for a licence shall be made in tbenf and Application for a
manner required by the competent authority andl $hethermore -  licence.

(a) contain or be accompanied by such information and
particulars, in addition to those required by thiticle,
as the competent authority may require or as may be
prescribed;

(b) be verified in the manner and to the extent reeglipy
the competent authority, or as may be prescribed;

(c) contain the address in Malta for service on the
applicant of any notice or other document requioed
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Power of
competent

authority to refuse
or grant licence.

Amended by:
XVI1. 2002.139;
1V. 2003.174;
XX. 2007.62.

(d)

(€)

®

6. (1)
licence applied for under this Act:

authorised to be served on him by or under this Act

in the case of an investment services licence, be
accompanied by a programme of operations settirig ou
such matters as may be required to be set out &y th
competent authority from time to time;

in the case of a collective investment schemenkeeg
specify the nature of the collective investmentesuok
concerned; and

be accompanied by such fee as may be prescribed in
respect of the licence applied for.

The competent authority may grant or refuseranga

Provided that the competent authority shall not -

(a)

(b)

(c)

2 @

(b)

(i) grant an investment services licence unless it
satisfied that the applicant is a fit and proper
person to provide the investment services
concerned and that the applicant will comply
with and observe any Investment Services Rules
and regulations made under this Act and
applicable to him;

(i) grant an investment services licence:

(a) if the applicant is a body corporate, unless
it has both its head office and registered
office in Malta;

(b) if the applicant is a body corporate with no
registered office under its national law,
unless it has its head office in Malta; or

(c) if the applicant is not a body corporate
unless the applicant’s head office is in
Malta,;

grant a collective investment scheme licence uniées

is satisfied that the scheme will comply in all pests
with any Investment Services Rules and regulations
made under this Act and applicable to it and that i
directors, and officers, or in the case of a truts,
trustees, are fit and proper persons to carry bet t
functions required of them in connection with the
scheme;

grant a licence to an applicant unless the relevan
European regulatory authorities have been consufted
the instances referred to in article 17C.

In granting a licence the competent authority may
subject it to such conditions as it may deem
appropriate, and having granted a licence it meynf
time to time, vary or revoke any condition so imeds
or impose new conditions.

For the better carrying out of the provisions bfst
Act, the competent authority may, from time to time
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issue and publish Investment Service Rules whigilsh
be binding on licence holders and others as may be
specified therein. Such Investment Service Ruley ma
lay down additional requirements and conditions in
relation to activities of licence holders, the cantlof
their business, their relations with customers, the
public and other parties, their responsibilitiesthe
competent authority, reporting requirements, finahc
resources, capital adequacy and related requiresnent
and any other matters as the competent authority ma
consider appropriate.

(3) When considering whether to grant or refuse tang a
licence the competent authority shall, in particutave regard to -

(a) the protection of investors and the general pyblic

(b) the protection of the reputation of Malta takinutd
account Malta’s international commitments;

(c) the promotion of competition and choice; and

(d) in the case of a collective investment schemenieg
the reputation and suitability of the applicant aadt
other parties connected with the scheme.

(4) Every licence shall specify the investment saxvwhich
the holder thereof has been authorised to provide® the case
may require, the class of collective investmentesch to which the
licence relates.

(5) Without prejudice to the generality of subalgiq2), the
conditions to which the competent authority shalbject a licence
may be made applicable, or be prescribed to beigdgk, to -

(a) all investment services licences or all collective
investment scheme licences, as the case may be;

(b) certain categories of licences;
(c) all licences granted to certain categories of bodd

(d) all licences in relation to particular services or
schemes, as the case may be.

(6) Within six months from the date of the submissiof a
properly completed application form together wittetrequisite
documentation, the competent authority shall infamapplicant
of its decision whether or not to grant a licence.

(7) Any requirement in this Act that a person beitaahd
proper person to carry out certain activities ondtions shall be
interpreted as a requirement not only that sucls@ebe a fit and
proper person to carry out such activities or fuores, but also that
any qualifying shareholder or members, directopfffcer of such
person, and, in the case of a trust, each onesdfiistees, be a fit
and proper person to carry out such activitiesumrctions.

(8) (@ Where close links exist between an applicant amg a
other person the competent authority shall:

(i) only grant a licence if it considers that such
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Power of
competent
authority to cancel
or suspend
licences.

Amended by:

XVI1. 2002.140;

XX. 2007.63.

close links do not prevent it from exercising
effectively its supervisory functions; and

(i) refuse to grant such a licence if it considénat
the laws, regulations or administrative
provisions of any country outside Malta
governing one or more persons with whom the
applicant has close links, or their enforcement,
prevent the effective exercise of its supervisory
functions.

(b) The competent authority may from time to time, by

means of Investment Service Rules under this Act
define the circumstances in which "close links" &oe
be regarded as existing between any two or more
persons.

(9) The competent authority shall establish a regigf all
holders of an investment services licence. Thissteg, which shall
be publicly available, shall also indicate the seeg in relation to
which each investment services licence was issuatishall be
updated on a regular basis.

7. (1) The competent authority may at any time cancel o
suspend a licence in accordance with the provisadrthis Act.

(2) In the case of an investment services licetioe competent
authority may cancel or suspend a licence -

(a)

(b)

(c)

(d)

(€)

()
(9)

if it considers that the holder thereof is notiaand
proper person to provide the investment servicashe
authorised to provide; or

if it considers that the holder thereof does ndtiffthe
requirements of, or has contravened, any of the
provisions of this Act or of any Investment Sendce
Rules or regulations made thereunder, or has faied
satisfy or comply with any obligation or conditida
which he or the licence is subject by virtue ofumder
this Act; or

if the competent authority has been furnished by
behalf of the licence holder with information which
false, inaccurate or misleading; or

if the licence holder has not commenced to provfe
service he has been authorised to provide witha th
time provided for in the licence or has ceased to
provide such service; or

if it considers it desirable to cancel or suspehd
licence for the protection of investors and the eyah
public, and the reputation of Malta taking into acot
Malta’s international commitments; or

at the request of the licence holder;

in any of the circumstances under which the corapet
authority would have been precluded from issuing th
licence under this Act or where under this Act guid
have been entitled to refuse the grant of suchnbee
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and

(h) if the licence holder thereof has obtained thenice
by making false statements or by any other irregula
means.

(3) In the case of a collective investment scherenice, the
competent authority may cancel or suspend a licence

(a) if it considers that the directors, officers ougtees of
the scheme are not fit and proper persons to cauty
the functions required of them in connection wikke t
scheme; or

(b) if it considers that the scheme to which the lioen
refers does not fulfil the requirements of any psoan
of this Act or of any Investment Services Rules or
regulations made thereunder, or there has been a
contravention of any such provision as aforesaichro
obligation or condition to which the scheme or the
licence is subject by virtue of or under this Aeishnot
been satisfied or complied with; or

(c) if information has been furnished to the competent
authority by or on behalf of or in relation to the
scheme which is false, inaccurate or misleading; or

(d) if the scheme has not commenced the activitiesckwhi
it was authorised to carry on within the time piced
for in the licence or has ceased to carry on such
activities; or

(e) if it considers it desirable to cancel or suspehd
licence for the protection of investors and the eyah
public and the reputation of Malta taking into agnb
Malta’s international commitments; or

(f) atthe request of the manager or trustee or ciestoaf
the scheme, or their equivalent.

8. (1) Where the competent authority proposes - Notification of
o . . . . proposed refusal,
(a) to vary any condition to which the licence is sdijor variation,

to impose a condition thereon; or cancellation or
suspension of a

(b) to refuse an application for a licence or to cdnme licence.
suspend a licence Amended by
p , XVI1. 2002.141.
it shall give the applicant or, as the case maytlhe licence holder
or the manager and trustee or custodian of a dleénvestment
scheme, or their equivalent, notice in writing tf intention to do
so, setting out the reasons for the decision ippses to take.

(2) Every notice given under subarticle (1) shadits that the
recipient of the notice may, within such reasongideiod after the
service thereof as may be stated in the noticenbaiperiod of not
less than forty-eight hours and not longer thamtyhidlays), make
representations in writing to the competent auttyogiving reasons
why the proposed decision should not be taken,theccompetent
authority shall consider any representation so masfere arriving
at a final decision.
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Changes in
information;
payment of fees.
Amended by:
XVII. 2002.142.

Persons providing
administrative
services.

Added by:

XVI1. 2002.143.
Amended by:

XX. 2007.62;

XVI1. 2009.4.

(3) The competent authority shall as soon as prabté notify
its final decision in writing to any of the persottswhom notice is
to be given under subarticle (1).

OBLIGATIONS OF LICENCE HOLDERS AND OTHERS

9. (1) The holder of an investment services licence tral
manager of a collective investment scheme whichhbess licensed
under this Act, or any other person having respuitigf for the day
to day administration or management of such a saheshall
provide the competent authority with particularsaofy changes in
the information provided under this Act as soonsash holder,
manager or person becomes aware of such changeshafichotify
the competent authority, on a continuous basisgarmf changes or
circumstances which give rise to the existencela$e links within
the meaning in article 6.

(2) Every holder of a licence shall pay to the cotepé
authority such periodic fee, and within such tirae,may from time
to time be prescribed.

9A. (1) Any person who in Malta or from Malta provides t
licence holders in Malta, or to equivalent authedgersons and
schemes overseas, administrative services whichodéhemselves
constitute licensable activity under this Act, dha¢ required to
apply for recognition by the competent authoritydanthis article,
and no person shall provide such services unless$sheo
recognised.

(2) The competent authority may from time to timssue
Investment Service Rules laying down the requiretseand
conditions for granting recognition, providing fthre refusal of
recognition and for the variation, cancellation aupervision of
recognition and generally regulating the provisiohsuch
administrative services. Such Investment ServicéeRumay in
particular include provision for the following mats:

(i) establishing  which  activities  constitute
administrative services for the purposes of this
article;

the form and the content of applications to the
competent authority for recognition;

the application, annual and other fees payahle
respect of recognition;

the obligation to supply documentation and
other information to the competent authority;

measures to allow the competent authority to
ensure compliance by recognised administrators
with this Act and Investment Service Rules
issued thereunder;

arrangements for the exchange of information
with other regulatory bodies both in Malta and
overseas;

(vii) providing for the mutual recognition of persen

(if)
(iii)
(iv)
v)

(vi)
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recognised as fit to provide such services outside
Malta;

(viii) to provide for the imposition of administrat
penalties up to a maximum of forty-five
thousand euro (€45,000) or for other
administrative sanctions in case of any breach of
the provisions of this article or of the applicable
Investment Services Rules or of any of the
conditions attached to a recognition certificate,
where any;

(ix) generally any other matter ancillary or
connected with the above.

(3) Where the competent authority refuses, variescels or
suspends a recognition issued in terms of thicleror imposes an
administrative penalty in terms of the applicablevéstment
Services Rules, an appeal shall lie to the FinanBiervices
Tribunal and the provisions of article19(3) shaplpdy to such
appeal.

10. (1) Notwithstanding anything contained in in an afier Participation in an
law, any person or persons acting in concert (Imaféér referred to [S”e"r‘f/iségﬂsel?éence
in this Act as the "proposed licence acquirer") wieve taken a noider.

decision either to - Amended by:
XVII. 2002.144.

(a) acquire, directly or indirectly, a qualifying Substituted by:
shareholding in an investment services licence égld XV!!-2009.5.

(b) increase, directly or indirectly, an existing
shareholding which is not a qualifying shareholdgoy
as to cause it to become a qualifying shareholding
an investment services licence holder; or

(c) further increase, directly or indirectly, such tjfyang
shareholding in a credit in an invstment services
licence holder as a result of which the proportafn
the voting rights or of the capital held would rbaar
exceed twenty per centum, thirty per centum oryfift
per centum or so that the investment services tieen
holder would become its subsidiary,

(hereinafter referred to in this Act as the "proposcquisition"),
shall notify the competent authority in writing @fly such decision,
indicating the size of the intended shareholdind providing any
relevant information as and in the manner that tbenpetent
authority may by Invstment Services Rules requinejuding the
form in which such notification shall be made ann tcriteria
adopted by the competent authority in determinirgether such
person is a fit and proper person.

(2) Notwithstanding anything contained in any othaw, any
person who has taken a decision either to -
(a) dispose, directly or indirectly, of a qualifying
shareholding in an investment services licence éld

(b) reduce, directly or indirectly, a qualifying
shareholding so as to cause it to cease to be a
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qualifying shareholding; or

(c) reduce, directly or indirectly, a qualifying
shareholding so that the proportion of the votirghts
or of the capital held would fall below twenty per
centum, thirty per centum or fifty per centum ortbat
the investment services licence holder would cdase
be its subsidiary,

shall notify the competent authority in writing afy such decision
indicating the size of the intended shareholdind providing any
relevant information as and in the manner that tbenpetent
authority may, by Investment Services Rules require

(3) Subarticles (1) and (2) shall apply irrespectofewhether
or not any of the relevany shares listed on a ratpd market
within the meaning of the Financial Markets Act on an
equivalent market which is not situated in a MemBegaite or an
EEA State.

(4) It shall be the duty of an investment servidesrice holder
to notify the competent authority forthwith uponcleening aware
that any person has taken any action set out iarsieihes (1) or (2).

(5) If any person or any investment services licemodder
takes or decides to take any action set out in gidvas (1) or (2)
without notifying the competent authority or obtig its approval
in terms of article 10A, then, without prejudiceany other penalty
which may be imposed under this Act, the competurthority
shall have the power to make an order:

(a) restraining such person or investment servicesnice
holder from taking, or continuing with, such actjon

(b) declaring such action to be void and of no effect;

(c) requiring such person or investment services lkieen
holder to take such steps as may be necessary to
restore the position existing immediately before th
action was taken;

(d) restraining such person or investment servicesnice
holder from exercising any rights which such action
would, if lawful, have conferred upon them, inclogi
the right to receive any payment or to exercise any
voting rights attaching to the shares acquired; or

(e) restraining such person or investment servicesnice
holder from taking any similar action or any other
action within the categories set out in subartiqlép
and (2).

(6) Without prejudice to any other provision of ttfist, where
the influence exercised by any person acquiringmposing to
acquire a qualifying shareholding is, or is likeb; operate against
the sound and prudent management of an investmemntices
licence holder, the competent authority may issusotice of
objection and exercise any of the powers assigpet under this
Act to put an end to such situation, including ghewer to issue
directives as it may deem reasonable and approgriatthe
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circumstances.

(7) A copy of any notice served on the person comeerin
terms of subarticle (6) shall be served on the camypto whose
shares it relates.

(8) The competent authority, may, by means of Inwestt
Services Rules issued under this Act, indicatedineumstances
when persons are to be regarded as "acting in e¢tince

10A. (1) The competent authority shall, promptly and imya Assessment
event within two working days following receipt tife notification gg%égdbuﬁe-
required under article 10(1),as well as followingetpossible XV||.203(1)'9_6_
subsequent receipt of the information referredntsubarticle (4),

acknowledge receipt thereof in writing to the prepd acquirer.

(2) The competent authority shall have a maximumsioty
working days as from the date of the written ackremigement of
receipt of the notification required under articl®(1) and all
documents required by the competent authority tattached to
such notification (hereinafter referred to in thAgt as the
"assessment period") to carry out an assessmentb®ibasis of
such information as may be determined by Investn&amvices
Rules issued for this purpose.

(3) The competent authority shall inform the propbsequirer
of the date of the expiry of the assessment peabthe time of
acknowledging receipt.

(4) The competent authority may, during the assessmeriod
and no later than the fiftieth working day of sugériod, request
any further information that is necessary to contpl¢he
assessment. Such a request shall be made in wraimgshall
specify the additional information needed.

(5) During the period between the date of requeshtiditional
information by the competent authority and the ripteof a
response thereto by the proposed acquirer, thesassmnt period
shall be interrupted. The interruption period shadlt exceed
twenty working days. Any further requests by thempetent
authority for completion or clarification of theformation shall be
at its discretion but shall not result in an intggtion of such
period.

(6) The competent authority may extend the intenampt
referred to in subarticle (5) up to thirty workirtays if the
proposed acquirer is:

(a) situated or regulated in countries that are n&mer
States or EEA States; or

(b) a person not subject to supervision under:
(i) the Directive;
(i) Council Directive 85/611/EEC on the co-
ordination of laws, regulations and
administrative provisions relating to

undertakings for collective investment in
transferable securities (UCITS);
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(iii) Council Directive 92/49/EEC of 18 June 1992
on the co-ordination of laws, regulations and
administrative provisions relating to direct
insurance other than life assurance and
amending Directives 73/239/EEC and 88/357/
EEC (third non-life insurance Directive);

(iv) Directive 2002/83/EC of the European
Parliament and of the Council of 5 November
2002 concerning life assurance;

(v) Directive 2005/68/EC of the Eurpean Parliament
and Council of 16 November, 2005 on
reinsurance amending Council Directives 73/
239/EEC, 92/49/EEC as well as Directives 98/
78/EC and 2002/83/EC; or

(vi) Directive 2006/48/EC of the European
Parliament and of the Council of 14 June, 2006
relating to the taking up and pursuit of the
business of credit institutions (recast).

(7) The competent authority shall, upon completioh tle
assessment referred to in subarticle (2) and rter fdnan the date
of the expiry of the assessment period, issue &&ot

(a) granting unconditional approval to the proposed
acquisition;

(b) granting approval to the proposed acquisition sabj
to such conditions as the competent authority may
deem appropriate; or

(c) refusing the proposed acquisition.

(8) In making the assessment referred to in subar{i2), the
competent authority shall neither impose any pdonditions in
respect of the level of shareholding that must bguared nor
examine the proposed acquisition in terms of thenemic needs of
the market.

(9) The competent authority may refuse the proposed
acquisition only if there are reasonable groundsdf@ing so on the
basis of the criteria set out in the Investment\$egs Rules
referred to in article 10(1) or if the informatiqarovided by the
proposed acquirer is incomplete.

(10) If the competent authority decides to refuse proposed
acquisition, it shall, within two working days, amét exceeding
the assessment period, inform the proposed acquirerriting
specifying the reasons for such decision. The cdemeauthority
may, whether at the request of such proposed aeqairnot, issue
a public statement indicating such reasons.

(11) If the competent authority does not refuse pgreposed
acquisition in writing within the assessment periedch proposed
acquisition shall be deemed to be approved.

(12) Without prejudice to the provisions of arti2®, where a
qualifying shareholding in an investment serviciegetce holder is
acquired notwithstanding the refusal of the compesathority, the
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exercise of the corresponding voting rights shallsbispended and
any of the votes cast in contravention of this stibke shall be null
and void.

(13) The competent authority may fix a maximum pdrimr
concluding the proposed acquisition and extend hewe
appropriate.

(14) Notwithstanding the provisions of subarticlgy to (6),
where two or more proposals to acquire or incregqsalifying
shareholdings in the same investment services tiedrolder have
been notified to the competent authority, the latiall treat the
proposed acquirers in a non-discriminatory manner.

10B. (1) The competent authority shall work in fullco-operation with
consultation with European regulatory authority awerseas European

regulatory authorities when carrying out the assesd referred to ;%%ﬁﬁ}g?; and
in article 10A(2) if the proposed acquirer is orfatee following: overseas regulatory

e _authorities in case
(&) a credit institution, an assurance undertakmétacquItlons.

insurance undertaking, reinsurance undertaking, 203697
investment firm or UCITS management company
authorised in another Member State or EEA Statia or

a sector other than that in which the acquisitisn i
proposed,;

(b) the parent undertaking of a credit institution,
assurance undertaking, insurance undertaking,
reinsurance undertaking, investment firm or UCITS
management company authorised in another Member
State or EEA State or in a sector other than that i
which the acquisition is proposed;

(c) a person controlling a credit institution, assw@n
undertaking, insurance undertaking, reinsurance
undertaking, investment firm or UCITS management
company authorised in another Member State or EEA
State or in a sector other than that in which the
acquisition is proposed.

(2) The competent authority shall, without undue agel
provide any information which is essential or redavt for the
assessment referred to in article 10A(2) to theolaan regulatory
authority or overseas regulatory authority requegtsuch
information. Upon request, the competent authorshall
communicate to the European regulatory authorityoeerseas
regulatory authority all relevant information andhasll
communicate on its own initiative all essentialanfation. A
decision by the competent authority in terms ofcdet 10A shall
indicate any views or reservations expressed byBEheopean
regulatory authority or overseas regulatory auttyoresponsible
for the proposed acquirer.
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Mergers, 10C. (1) Notwithstanding anything contained in any othew,
reconstructions,  gnd without prejudice to article 10(1) and (2), tmnsent of the
divisions and . . . "

changesinshare COompetent authority given in writing shall be reed before an

C_aﬁittal orvoting  investment services licence holder may lawfully:
rights.

Added by: (a) sell or dispose of its business or any significpatt
XVI1. 2009.8. thereof:

(b) merge with any other company, whether licensedeund
this Act or not;

(c) undergo any reconstruction or division; or

(d) increase or reduce its nominal or issued sharétalap
or effect any material change in voting rights.

(2) 1t shall be the duty of all directors and quuyilifg
shareholders of an investment services licencedrdia notify the
competent authority forthwith in writing, upon bening aware
that such investment services licence holder insetodtake any of
the actions set out in subarticle (1).

(3) Within three months of receipt of such notificat or
receipt of such information as the competent auityomay
lawfully require, whichever is the later, the conget authority
shall issue a notice -

(a) granting unconditional consent to the taking o th
action;

(b) granting consent to the taking of the action sabje
such conditions as the competent authority may deem
appropriate; or

(c) refusing consent to the taking of the action,

and if it refuses to grant consent, it shall infotine person or the
investment services licence holder concerned irtimgi for the
reason for its refusal.

(4) If any person or any investment services licemodder
takes or decides to take any action set out iragidie (1) without
obtaining the consent of the competent authoritgnt, without
prejudice to any other penalty which may be imposeder this
Act, the competent authority shall have the powemmake an
order:

(a) restraining such person or investment servicesnite
holder from taking, or continuing with, such actjo

(b) declaring such action to be void and of no effect;

(c) requiring such person or investment service lazen
holder to take such steps as may be necessary to
restore the position existing immediately before th
action was taken;

(d) restraining such person or investment servicesnice
holder from exercising any rights which such action
would, if lawful, have conferred upon them, inclngdi
the right to receive any payment or to exercise any
voting rights attaching to the shares acquired;
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(e) restraining such person or investment servicesnice
holder from taking any similar action or any other
action within the categories set out in subartidle

11.(1)(a) No collective investment scheme, whether licensed Prospectus and
not, shall issue or cause to be issued a prospétius nvestment

from within Malta unless the prospectus has beéﬂf,/;irtthstgdmfy?ts'
approved by th€ompetent Authority. XVI1. 2002.145.
Amended by:

(b) No person, other than licence holders, may issue Xx.2007.62.
cause to be issued an investment advertisement in o
from within Malta unless its contents have been
approved by a licence holder.

(2) The competent authority may, from time to tinssue such
Investment Service Rules or directives to licenotdbrs as it may
consider appropriate in order to set minimum stamnldaand
requirements which are to be observed by licendedrs when
issuing or approving investment advertisementsssuing a
prospectus in accordance with subarticle (1). Sutmlestment
Service Rules or directives may also include prmnsfor such
exemptions or conditions as may be specified themid may
make different provision for different cases orsdas of cases,
under such terms and conditions as may be prestribe

(3) The competent authority may impose such cond#jo
limitations and restrictions on a licence holdethmiespect to the
issue or approval of investment advertisementst amy consider
appropriate.

REGULATORY AND INVESTIGATORY POWERS

12. (1) The Minister, acting on the advice of the congmét Minister's power
authority, may make regulations to give effecthe provisions of tomake

this Act, and without prejudice to the generalitytbe foregoing f,?grlﬁgggf,}
may, by such regulations, in particular, do anyh# following: §\>§?f1§88'24f§g-

(@) amend the definition of "collective investmentV.2003.175
scheme" contained in article 2, as well as tHg!!-200479

L = . . 1. 2006.62;
definition of "investment service" contained iniak  xx. 2007.64:
2 and the First and Second Schedules; L.N. 425 of 2007.

(b) regulate investment services and collective inwestt
schemes, as well as services provided and activitie
carried on in conjunction therewith or in relation
thereto; providing for any matter he may deem
expedient including the creation and exercise ghts
by or for the benefit of the public, the impositiof
duties and obligations on the holders of a licence
persons responsible for the management or
administration thereof and the regulation of angsfe
and, or any other charges imposed directly or
indirectly on investors; provide for the safekeepin
and custody of the property of collective investien
schemes and for the requirement to appoint a
custodian, and prescribe and regulate in the most
extensive manner the functions, duties, respontisl
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(©)

(d)

(€)

®

and obligations of the custodian; establish the
gualifications and other eligibility criteria neszsy to

act as custodian, including residence qualificagion
provide for the protection of the property of the
schemes in the event of the insolvency of the
custodian, and for the purpose of this paragraph
"custodian" shall include a sub-custodian; require
keeping of records with respect to the transactizms
financial position of collective investment schemes
and for the inspection of those records, and pibscr
reporting and disclosure requirements, including th
preparation of periodical reports with respect be t
schemes and the furnishing of those reports to the
shareholders, unit-holders or other participantshia
said schemes, and to others; and provide for the
regulation of the free circulation of units of catlive
investment schemes and to regulate the management
companies of such schemes;

establish schemes or other arrangements for the
compensation of investors in cases where licence
holders or any categories thereof as may be spekifi
are unable to satisfy their obligations towards
investors or claims in respect of any liability urced

by them in connection with the carrying out of any
activity in regard to which they are licensed, aod
regulate the management and the financing of aok su
schemes or arrangements and, the contributions and
levies to be paid thereto, to set the minimum and
maximum levels of compensation payable thereunder
and may under such schemes and arrangements
distinguish between different classes of investd,
exclude certain classes from compensation, and to
make provision for the regulation of and for other
aspect related to such schemes or arrangements and
may moreover provide that such schemes or
arrangements as may be prescribed shall have & lega
personality distinct from that of the contributors
thereto and of the competent authority and provate

the judicial and legal representation thereof; aodh
schemes shall be exempt from the payment of income
tax as from the date of establishment of such sesem

define the criteria for determining whether a holglis
an indirect holding for the purposes of determining
whether a qualifying shareholding exists;

regulate the promotion or sale by or on behalfny
person, and by any means, of an investment seniice
of a collective investment scheme or of any
instrument, including the criteria and procedures f
the granting or refusing of consent by the competen
authority pursuant to the provisions of article afl
this Act;

amend the provisions of article 18 on the
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(9)

(h)

()

(k)
(1)

(m)

circumstances in which auditors are obliged to
communicate information to the competent authority,
to prescribe regulations governing the disclosuye b
auditors of information pursuant to article 18 atod
establish supervisory and disciplinary proceduraes f
auditors in respect of their duties under the psmns

of article 18;

regulate the drawing-up, approval, publication and
distribution in Malta of prospectuses relating teet
offer of transferable securities authorised or otlise
approved, in a country or countries outside Maha a
to make provision for the recognition of such
prospectuses taking into account Malta’s internadlo
commitments;

provide for and regulate the payment by any person
body or scheme, as the case may be, of licenc¢her o
fees and such other charges payable to the competen
authority in respect of any matter provided for, day
under this Act or any regulations made under this
article, as may be prescribed;

exempt any person, service, instrument, collective
investment scheme, or advertisement from any one or
more of the provisions of this Act subject to such
variations, additions, adaptations and modificasiais
may be prescribed and subject to such conditions or
other requirements, including other forms of
authorisation and notification procedures, as may b
prescribed;

transpose the requirements of Directive 2002/876EC
the European Parliament and of the Council of 16
December 2002 on the supplementary supervision of
credit institutions, insurance undertakings and
investment firms in a financial conglomerate, asyma
be applicable to a licence holder, as amended from
time to time, and including any implementing
measures issued thereunder;

transpose, implement and give effect to the priovis
and requirements of the Directive;

establish financial resources requirements foerize
holders and to transpose, implement and give efiect
the provisions of Directive 2006/49/EC of the
European Parliament and of the Council of 14 June
2006 on the capital adequacy of investment firmd an
credit institutions (recast), as may be amendeadnfro
time to time, and including any implementing
measures issued thereunder;

provide for reporting and other requirements and
conditions which a person operating a multilateral
trading facility must satisfy, on a continuing and
ongoing basis and to establish the circumstancels an
the manner in which requirements and conditions may
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Cap. 16.

Power of
competent
authority to require
information.
Amended by:

XVII. 2002.147;

XX. 2007.65.

be varied, suspended or revoked, and to transpguse t
requirements of the Directive thereon;

(n) prescribe anything that is to be or which may be
prescribed;

(o) provide for any matter incidental to or connecteith
any of the above.

(2) (A) Regulations made under this article mayoat®ntain
provision for enabling a person who has enteredoféered to
enter, into an investment agreement with the hotdea licence to
rescind the agreement or withdraw the offer witkirch period and
in such manner as may be prescribed, and in paaticout without
prejudice to the generality of the foregoing, magkma provision -

(a) for requiring the service of notice with respectthe
rights exercisable under the regulations;

(b) for the restitution of property and the making or
recovery of payments where those rights are exedgis

(c) for such other matters as are incidental to omeated
with any of the above.

(2) (B) Regulations made under this article may make
provision for the constitution of common funds fimwestment
purposes in the form of a collective investmentesnb by contract
or other arrangement in writing and may exempt sfuetds from
the application of any article or provision of tBévil Code under
Title V of Part | of Book Second with such modifitans and
variations as may be established.

(3) Regulations made under this article, may be ersudbject to
such exemptions or conditions as may be specifieddin, may
make different provision for different cases, cintstances or
purposes and may give to the competent authorith guowers of
adaptation of the regulations as may also be soied.

(4) Where regulations have been issued in termsisfarticle,
the competent authority may issue Investment SewviRules
within the meaning of article 6 of this Act for thetter carrying
out and to better implement the provisions of thgulations.

(5) Regulations made under this article may impose
punishments or other penalties in respect of anmtrawention or
failure of compliance not exceeding a fimau(ta) of ninety-three
thousand and one hundred and seventy-four euronarety-four
cents (93,174.94) or imprisonment for a term noteeding one
year, or both such fine and imprisonment.

(6) The exercise of any of the powers assigned urtbey
article shall be subject to any obligations or tigarising from
Malta’s international commitments.

13. (1) The competent authority may, by notice in writin
require -

(i) any person who is or was providing, or who
appears to be or to have been providing, an
investment service; or
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(i) a collective investment scheme; or

(ili) any person who is or was carrying on, or who
appears to be or have been carrying on activities
in connection with such a scheme; or

(iv) any person who has issued, or appears to have
issued an advertisement falling within the
provisions of article 11(1); or

(v) any other person who appears to be in
possession of relevant information,

to do all or any of the following:

(a) to furnish to the competent authority, at suchetiand
place and in such form as it may specify, such
information and documentation as it may require,
including the power to require existing telephomal a
existing data traffic records, with respect to auch
service, scheme or advertisement as aforesaid,itbr w
respect to any person with whom the licence holder
has close links within the meaning of article 6;

(b) to furnish to the competent authority any inforinat
or documentation aforesaid verified in such maraeer
it may specify;

(c) to attend before the competent authority, or befar
person appointed by it, at such time and placetas i
may specify, to answer questions and provide
information and documentation with respect to any
such service, scheme or advertisement as aforesaid.

(2) The competent authority may take copies of daguments
furnished or provided under this article.

(3) Where the person required to provide informatior
documentation under this article does not have rilevant
information or documentation, he shall disclosehe competent
authority where, to the best of his knowledge, timdbrmation or
documentation is, and the competent authority mequire any
person, whether indicated as aforesaid or not, afyoears to it to
be in possession of that information or documentatio provide
it.

(4) A statement made and documentation provided in
pursuance of any requirement under this article maysed in
evidence against the person making the statemeptaxiding the
documentation as well as against any person to wthay relate.

(5) The provisions of this article shall not apptyihformation
or documentation which is privileged in accordarveieh the

provisions of article 642(1) of the Criminal Code. Cap. 9.

(6) The power to require the production of documéota
under the provisions of this article shall be with@rejudice to any
lien or charge claimed by any person in relationstoch
documentation.

(7) Where the competent authority has appointed esque
under subarticle (1¥), such person shall, for the purposes of
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Cap. 204.

Appointment of
inspectors.
Amended by:
XX. 2007.66.

Cap. 281.

Power to issue
directives.
Amended by:
XVII. 2002.148;
XX. 2007.67.

carrying out his functions under his appointmendayé all the
powers conferred on the competent authority by #riscle and a
requirement made by him shall be deemed to be and the same
force and effect as a requirement of the compedettiority.

(8) Without prejudice to the other provisions ofdldrticle, a
licence holder may be required to submit to the i€@nBank of
Malta such information as the Bank may reasonabtyuire for the
discharge of its duties under the Central Bank afitsl Act.

14. (1) The competent authority may, whenever it deems i
necessary or expedient, appoint an inspector opensors to
investigate and report on the affairs of any pesson scheme
referred to in article 13(1)(i) to (iv).

(2) An inspector appointed under subarticle (1) -

(a) may also, if he thinks it necessary or expedientthe
purposes of that investigation, investigate thaiasfof
any person or scheme mentioned in subarticle (1);

(b) shall have and may exercise all the powers coaterr
on the competent authority by article 13, and any
requirement made by him shall be deemed to be and
have the same force and effect as a requiremetiteof
competent authority;

(c) may, and if so directed by the competent authority
shall, make interim reports and on the conclusién o
his investigation shall make a final report to thad
authority.

(3) The competent authority shall have power to ortthat all
expenses of, and incidental to, an investigationspant to this
article be paid by the persons or scheme concerned.

(4) For the purposes of this article inspectors nreglude an
advocate, a person authorised to carry on the moifn of
accountant or auditor in terms of the Accountancgf@ssion Act,
or a person considered by the competent authostpassessing
suitable expertise to exercise such function.

15. (1) Without prejudice to any of the powers conferoadit
by articles 13 and 14, the competent authority nvelyenever it
deems it necessary, and whether upon a report biypsmector
appointed under article 14 or not, give, by notilcevriting, such
directives as it may deem appropriate in the cirstances; and any
person or scheme as is referred to in article 18¢1ywhom or to
which the notice is given shall obey, comply withdaotherwise
give effect to any such directive within the timedain the manner
stated in the directive or further directive.

(2) Without prejudice to the generality of the foodgg
provisions of this article, a directive under thigicle may -

(a) require anything to be done or be omitted to baejo
or impose any prohibition, restriction or limitatipor
any other requirement, and confer powers, with eesp
to any transaction or other act, or to any assatgp
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(b)

(c)

(d)

(€)

(f)

(9)

any other thing whatsoever;

require a collective investment scheme and the
manager of such a scheme, or his equivalent, agd an
other person who may issue, redeem, sell or puechas
units in the scheme, to cease the issue, redemption
sale, or purchase of units or all or any combinmatd
those activities, as may be specified in the divecor
further directive;

require that any person having functions in relatto

the holder of a licence be removed or removed and
replaced by another person acceptable to the
competent authority;

require a collective investment scheme or its coes

and shareholders, or the manager or trustee or
custodian of a scheme, or their equivalent, to wiind
up by such date and in accordance with such praeedu
and other provisions as may be specified in the
directive or further directive;

require a licence holder or any person who is asw
providing, or who appears to be or to have been
providing an investment service to cease operations
and to wind up its affairs, in accordance with such
procedures and directions as may be specified én th
directive, which may provide for the appointmentaof
person to take possession and control of all docusye
records, assets and property belonging to or in the
possession or control of the licence holder or such
other person;

require the cessation of any practice that is @gtto
the provisions adopted in the implementation of the
Directive;

require the removal of a financial instrument from
trading, on trading arrangements within the meaning
of the Directive, other than on regulated markets i

terms of the Financial Markets Act. Cap. 345.

(3) The power to give directives under this artishall include
the power to vary, alter, add to or withdraw ansedtive, as well as
the power to issue new or further directives.

(4) Where the competent authority is satisfied thhe
circumstances so warrant, it may at any time maublig any
directive it has given under any of the provisiafighis article.

16.

authority, on producing, if required, evidence @ huthority, may
enter premises occupied by a person on whom a edtas been
served under article 13 or whose affairs are bemgpstigated
under article 14, for the purpose of obtaining ¢htre information
or documents required by that notice, or othervitgethe purpose
of the investigation, and of exercising any of fflewvers conferred
by the said articles.

(1) Any officer, employee or agent of the competemight of entry.
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Administrative
penalties and other
measures.

Added by:

XX. 2007.68.
Amended by:

L.N. 425 of 2007.

(2) Where any officer, employee or agent of the cetapt
authority has reasonable cause to believe thatghs:otice as is
referred to in subarticle (1) were served it woalmt be complied
with or that any documents to which it could relateuld be
removed, tampered with or destroyed, such persogy,ma
producing, if required, evidence of his authorépter any premises
referred to in subarticle (1) for the purpose ofabing there any
information or documents specified in the authoribeing
information or documents that could have been megliunder such
notice as is referred to in subarticle (1).

(3) For the purposes of any action taken under tgipions of
this article, the competent authority may requést assistance of
the Commissioner of Police, who may for such pugesercise
such powers as are vested in him for the preverdfasffences and
the enforcement of law and order.

16A. (1) Without prejudice to any other powers assignethe
competent authority in terms of this Act, whereicehce holder or
the manager, secretary, director or any other peresponsible for
a licence holder contravenes or fails to complyhwainy of the
conditions imposed in a licence, and, or where ¢tbenpetent
authority is satisfied that a person’s conduct antsio a breach of
any of the provisions of this Act, regulations arvestment
Services Rules issued thereunder, including faitereooperate in
an investigation, the competent authority may bgiaein writing
and without recourse to a court hearing impose lom licence
holder, manager, secretary, director, and, or ghgroperson as the
case may be, an administrative penalty which mayexceed
ninety-three thousand and one hundred and seventyduro and
ninety-four cents (93,174.94).

(2) Investment Services Rules may provide for th@asition
of administrative penalties or other measures thay be imposed
by the competent authority on licence holders dreos, as may be
specified, whether in the form of a fixed penabydaily penalty, or
both, for any breach of the Rules.

(3) The imposition by the competent authority of an
administrative penalty in terms of this article Hhiae without
prejudice to any other consequence of the act aission of the
offender under civil or criminal law:

Provided that in all cases where the competent aitth
imposes an administrative penalty in respect oftimg done or
omitted to be done by any person and such act dssion also
constitutes a criminal offence, no proceedings rhaytaken or
continued against the said person in respect ohsaréminal
offence.

(4) Upon the conclusion of any appeal proceedingerims of
article 19, or the lapse of time required to lodgeh an appeal, the
competent authority may, by means of a public statet, disclose
the name of the person sanctioned, the particutaadh of the
provision of this Act, regulations or Investmentr@iees Rules
issued thereunder, and the penalty or administeatheasure
imposed. The competent authority shall withhold lsyaiblic
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disclosure where it deems that such disclosure d@@riously
jeopardise the financial markets or cause dispropoate damage
to the parties involved.

16B. Any decision taken under this Act by the competenbligation to state
authority in terms of any provisions which transpdbke Directive, grounds for
. . . . decisions.
including any regulations, Investment Services Ryler addedhy:
administrative provisions made thereunder for thedds XX 2007.68.
transposition, shall state the grounds on whicthsaiclecision has

been based.

CO-OPERATION WITH EUROPEAN REGULATORY AUTHORITIES  Substituted by:
AND OTHER BODIES XX. 2007.69.

17. (1) The competent authority shall act as the conpadht Powers

i i i exercisable.
in terms of and for the purposes of subarticleqflarticle 56 of the Amended by:

Directive. XVI1. 2002.149;
(2) The competent authority shall cooperate with eoth™* 200770

European regulatory authorities whenever necesdaryhe

purpose of carrying out its duties under the Direet It shall

render the necessary assistance to other Europegmlatory
authorities, in particular by exchanging informani@and
cooperating in any investigatory or supervisorydtion. In terms

of the Directive, the competent authority may usepiowers for the
purposes of cooperation even in cases where thdwanunder
investigation does not constitute an infringemehaimy provisions

of this Act, regulations or Investment Services Ralissued
thereunder.

(3) Upon receipt of a request from European regulato
authorities designated as contact points within ithéividual
Member States or EEA States under subarticle (1Artitle 56 of
the Directive, the competent authority shall immeddly take the
necessary measures in order to gather the infoomagquired for
the carrying out of its duties pursuant to the Ritige. If the
competent authority is not able to supply the regdiinformation
immediately, it shall notify the requesting Europer@gulatory
authority of the reasons.

(4) At the time of communicating information to tE®iropean
regulatory authorities, whether designated as airgaints or not,
the competent authority may stipulate that the imfation must not
be disclosed without its express agreement, in Whiase such
information may be exchanged solely for the purpofg which
the competent authority had given its agreement.

(5) Where a European regulatory authority exchanging
information with the competent authority stipulaggsthe time of
communication of the information that such inforiat must not
be disclosed without its express agreement, sufdrimation may
be used by the competent authority solely for thepmses for
which the European regulatory authority would hayieen its
agreement.

(6) Information received by the competent authorirpm
contact points in the other Member States or EE&t&® may be
transmitted to other bodies or natural or legalspers, provided
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that:

(a) the express agreement of the contact points which
disclosed the information is obtained; and

(b) the information is used solely for the purposes fo
which the contact points gave their agreement:

Provided that in duly justified circumstances tlmenpetent
authority can transmit information to other bod@snatural or
legal persons without satisfying the conditionsparagraphsd)
and @), in which case the competent authority shall indnagely
inform the contact point that sent the information.

(7) Where the competent authority receives confidént
information from contact points in the other Meml$tates or EEA
States or from overseas regulatory authoritieswatitrs under
articles 17D and 18, or when other bodies or ndtoralegal
persons receive confidential information from thempetent
authority, they may only use such confidential imh@tion in the
course of their duties, in particular:

(a) to check that the conditions governing the takingef
the business of investment services licence holdegs
met and to facilitate the monitoring, on a non-
consolidated or consolidated basis, of the conauct
that business, especially with regard to the finainc
resources requirements;

(b) to monitor the proper functioning of trading vesue
within the meaning of the Directive;

(c) to impose penalties or adopt other administrative
measures and to consider representations received i
their regard;

(d) in appeals under article 19; or

(e) to investigate complaints received from consumiars
terms of article 20 of the Malta Financial Services
Authority Act.

(8) Without prejudice to the powers of the competauthority
under this Act or any other law, where the competarhority has
good reason to suspect that acts contrary to tbegigions of the
Directive are being or have been carried out ontdreitory of
another Member State or EEA State by entities ndiject to its
supervision, it shall notify this in as specifiaveanner as possible
to the contact point in the other Member State BAEState.

(9) Where the information in the possession of tbenpetent
authority had originated from a European regulatuyhority or an
overseas regulatory authority, it may not be disetbto a European
regulatory authority or to any other third partytimut the express
agreement of the European regulatory authorityha ¢verseas
regulatory authority which had transmitted it andhere
appropriate, solely for the purposes for which thathority had
given its agreement.

(10) Where a European regulatory authority suspétas acts
carried out by entities not subject to its supeonsand which are
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contrary to the provisions of the Directive arerggior have been
carried out in Malta and notifies the competenthauity to this

effect, the competent authority shall take appragiaction. The
competent authority shall inform the notifying Epean regulatory
authority of the outcome of any such action andthe extent
possible, of significant interim developments:

Provided that any such action taken by the competen
authority shall be without prejudice to the powarsl functions of
the European regulatory authority that has forwatdbe
information.

(11) Without prejudice to the foregoing provisiond this
article, the competent authority may exercise thléofving powers
at the request of or for the purpose of assistinguaopean
regulatory authority:

(a) the power to impose, revoke or vary conditionstio@
grant of a licence pursuant to the provisions dicte
6(2);

(b) the power to cancel or suspend a licence undéclart
7(1);

(c) the powers of inquiry under article 13;

(d) the power to appoint inspectors under article 14;
(e) the powers of intervention under article 15;

(f) the powers of entry under article 16;

(g) the power to communicate to the European regwator
authority information which is in the possessiontiod
competent authority, whether or not as a resulthef
exercise of any of the above powers.

17A. (1) The competent authority may request the coopmrat Co-operation in

of a European regulatory authority in carrying atstsupervisory Supervisory -
. . i f . L. . functions, on-site

functions or for an on-site verification or in anvestigation: verifications or

. . . . investigations.
Provided that in the case of a person holding anle@ or L’Qgﬁ;'g; ons

other equivalent authorisation from a European Ratary XX 2007.71.
Authority and who is a remote member within the meg of the

Directive of a regulated market authorised in teohshe Financial Cap. 345.
Markets Act, the competent authority may commurecatth such

person directly, in which case the competent auth@hall inform

the contact point of the home Member State of spehson
accordingly.

(2) A European regulatory authority may request the
cooperation of the competent authority in carryiogt its
supervisory functions or for an on-site verificatior in an
investigation, in which case the competent autlyoshall, within
the framework of its powers:

(a) carry out the verifications or the investigatidself; or

(b) allow the requesting authority to carry out the
verification or investigation; or

(c) allow inspectors or experts within the meaning of
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article 14 to carry out the verification or investion.

17B. The competent authority may refuse to act on aesgfor
cooperation in carrying out an investigation, oesitrification or
supervisory function under article 17A of this Amtto exchange
information with European regulatory authoritiesstgmated as
contact points under subarticle (1) of article Séttoe Directive

only where:

(a)

(b)

(c)

such an investigation, on-site verification, supgory
function or exchange of information might adversely
affect the sovereignty, security or public policy o
Malta;

judicial proceedings have already been initiated i
respect of the same actions and against the same
persons before the courts of Malta; or

a final judgment has already been delivered iatieh
to such persons for the same actions in Malta:

In any case above-mentioned, the competent aughshiall
notify the requesting European regulatory authoetgordingly,
providing as much detailed information as possifide such

refusal.

17C. (1) Prior to granting a licence to an applicant whis -

(a)

(b)

(©)

a subsidiary of a person holding an investment
services licence or an equivalent authorisatiorofoa
credit institution authorised in another Membert8ta
or EEA State; or

a subsidiary of the parent undertaking of a person
holding an investment services licence or an
equivalent authorisation or of a credit institution
authorised in another Member State or EEA State; or

controlled by the same natural or legal persongivh
control a holder of an investment services licence
the holder of an equivalent authorisation or a ired
institution authorised in another Member State BAE
State,

the competent authority shall consult with the velet European
regulatory authorities.

(2) Prior to granting a licence to an applicant whis -

(a)

(b)

(©)

a subsidiary of a credit institution or insurance
undertaking authorised in another Member State or
EEA State; or

a subsidiary of the parent undertaking of a credit
institution or insurance undertaking authorised in
another Member State or EEA State; or

controlled by the same person, whether natural or
legal, who controls a credit institution or insucan
undertaking authorised in another Member State or
EEA State,
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the competent authority shall consult with the Eagan regulatory
authority responsible for the supervision of creidi$titutions or
insurance undertakings.

(3) Consultation between the competent authority ahd
European regulatory authorities shall in particubste place when
assessing the suitability of the shareholders ombers and the
reputation and experience of persons who effecyiviitect the
business involved in the management of anothetyenfithe same
group. The competent authority shall exchangerdtirimation that
is of relevance to the other European regulatoryhauities
involved regarding the suitability of shareholdersmembers and
the reputation and experience of persons who effelgt direct the
business, both for the granting of a licence aslwaslfor the
ongoing assessment of compliance with operatinglitimms.

CO-OPERATION WITH OVERSEAS REGULATORY AUTHORITIES Added by:
AND OTHER BODIES XX. 2007.72.

17D. (1) Co-operation agreements with overseas regulataryoperation with
authorities or other authorities, bodies and ndtardegal persons gﬁggﬁgg;ﬁgu'mry
in countries that are not Member States or EEA &tahay be addedby:
entered into only if the information disclosed isbgect to XX 2007.72.
guarantees of professional secrecy at least egentatlo those
required under article 26. Such exchange of infdroramust be
intended for the performance of the functions afdé overseas
regulatory authorities or other authorities, bodée=l natural or
legal persons:

Provided that the transfer of personal data to toes that
are not Member States or EEA States shall be im@znce with
the provisions of Chapter IV of Directive 95/46/B€the European
Parliament and of the Council of 24 October 1993hmprotection
of individuals with regard to the processing of gmral data and on
the free movement of such data.

(2) The competent authority may conclude cooperation
agreements providing for the exchange of informatieith
overseas regulatory authorities, other authoridiewith bodies and
natural or legal persons in countries that areMember States or
EEA States responsible for:

(i) the supervision of credit institutions, other
financial organisations, persons holding a
licence, insurance undertakings and the
supervision of financial markets;

(i) the liquidation and bankruptcy of persons
holding a licence or an equivalent authorisation
and other similar procedures;

(iii) carrying out statutory audits of the accoumf
persons holding a licence or an equivalent
authorisation and other financial institutions,
credit institutions and insurance undertakings, in
the performance of their supervisory functions,
or which administer compensation schemes, in
the performance of their functions;
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report.

Amended by:
XVI1. 2002.150.

(iv) overseeing the bodies involved in the liquidaiti
and bankruptcy of persons holding a licence or
an equivalent authorisation and other similar
procedures;

(v) overseeing persons charged with carrying out
statutory audits of the accounts of insurance
undertakings, persons holding a licence or an
equivalent authorisation, credit institutions and
other financial institutions.

(3) Where the information in the possession of tbenpetent
authority had originated from a European regulatmuthority or an
overseas regulatory authority, it may not be diseld to an
overseas regulatory authority or to any other tipiadty without the
express agreement of the European regulatory aitthor the
overseas regulatory authority which had transmifteahd, where
appropriate, solely for the purposes for which thathority had
given its agreement.

(4) Without prejudice to the foregoing provisions tiis
article, at the request of, or for the purposesae$isting an
overseas regulatory authority, the competent aittharay exercise
the powers listed in article 17(11), and for thegmses of this sub-
article the words "European regulatory authorithad be read as
"overseas regulatory authority".

DUTY OF AUDITORS

18. (1) An auditor of the holder of a licence shall hate
duty to report immediately to the competent authoany fact or
decision of which he becomes aware in his capazstyuditor of
such licence holder which -

(a) is likely to lead to a serious qualification offueal of
the auditor’'s report on the accounts of such lieenc
holder; or

(b) constitutes or is likely to constitute a materakach
of the legal or regulatory requirements applicatde
the licence holders in or under this Act; or

(c) gravely impairs the licence holder’s ability tortmue
as a going concern; or

(d) relates to any other matter which may be presdribe

(2) An auditor of the licence holder shall report tbe
competent authority any facts or decision as spegtiin subarticle
(1) of any person having close links with such fice holder within
the meaning in article 6, of which he becomes aviratt@s capacity
as auditor of the licence holder or of the persamihg such close
links.

(3) No duty (including the duty of professional sexy) to
which an auditor of the holder of a licence mayshbject, shall be
regarded as contravened by reason of his commungat good
faith to the competent authority, whether or notré&sponse to a
request from it, any information or opinion on atteaof which the
auditor has become aware in his capacity as auditthat licence
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holder and which is relevant to any functions o ttompetent
authority under the provisions of this Act or isquared to be
communicated by virtue of subarticle (1).

(4) The matters prescribed for the purposes of diddar(1)(d)
may include matters related to persons other thenlicence
holder.

APPEALS, REMEDIES, SANCTIONS AND CONFIDENTIALITY

19. (1) In this article the Financial Services Tribumakans Appeals.
the Tribunal established under article 21 of theltd&inancial Amendedby: -
. : XVII. 2002.151;
Services Authority Act. XI1. 2006.63;
. . . . . XX.2007.73;
(2) Subject to the provisions of this article, arpagl shall lie x| 2009.9.
to the Tribunal with respect to: Cap. 330.

(a) any notice in terms of article 3(3);

(b) any failure to inform an applicant within the tesrof
article 6(6);

(c) any administrative penalty imposed under articd&\1

(d) any refusal, variation, cancellation or suspensifra
licence under article 8(3);

(e) any notice issued or any order made in terms of

articles 10, 10A and 10C;

(f) any decision concerning an advertisement undéclart

11;

(g) any punishment or penalty imposed under article

12(5); or
(h) any directive given under article 15.
(3) The provisions of article 21 of the Malta Fin&alcServices

Cap. 330.

Authority Act shall applymutatis mutandis to appeals that may be

brought before the Tribunal under this article.

20. Aninvestment agreement which is entered into -

Unenforceability
of certain

(a) by a person in the course of providing an investineagreements.

service in contravention of the provisions of adgi@
of this Act; or

(b) by the holder of an investment services licencéyr

an exempted person in consequence of anything said
or done by a person in the course of providing an
investment service in contravention of the provisio

of article 3,

shall be unenforceable against the other party;sarmth other party

shall be entitled to recover any money paid, oreotiproperty
transferred by him under the agreement, or wheh quroperty
cannot be so recovered, such party shall be edtitte have it
replaced by its value at the time of the agreemtagether with

compensation for any loss sustained by him in cqueace of such

payment or transfer or the non-recovery of the proptransferred
and any profits that may have accrued as a re$uha money or
other property having been transferred by him:
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Powers of the court
in the case of a
likely
contravention.
Amended by:
XX1V.1995.362;

XX. 2007.74.

Provided that where on demand for a recovery unbesr
article, the court is satisfied that -

(i) in a case falling under paragrapd),(the person
therein mentioned reasonably believed he was
not contravening the provisions of the said
article 3; or

(i) in a case falling under paragraphy,the licence
holder or exempted person neither knew nor
ought to have known that the agreement was
entered into as mentioned in that paragraph,

it may allow an investment agreement to which #niscle applies
to be enforced and the money or property paid angferred
thereunder to be retained.

21. (1) If, on an application by the competent authoritgde
to the Civil Court, First Hall, the said court iatsfied -

(a) that there is reasonable likelihood that a persolh
contravene any of the provisions of articles 3,rdld
or of any Investment Services Rules and regulations
made under it, or will contravene or fail to comply
with any condition, obligation, requirement,
Investment Services Rules, directive, or order made
given under any of the provisions of this Act; or

(b) that a person has contravened any such provision o
has contravened or failed to comply with any such
condition, obligation, requirement, Investment
Services Rules, directive, or order and that stepdd
be taken to remedy the contravention or failure,

the court may give such orders as it may deem apjate to

restrain the contravention or, as the case maytdeequire the

person referred to in paragrapdy or (b), or any other person who
appears to the court to have been knowingly corexrim the

contravention, to take such steps as the court diragt.

(2) If, on an application made under subarticle ¢(hg court is
satisfied that a person has entered into any tratiea in
contravention of any of the provisions of articlés4 or 11, the
court may order that person and any other persoo agpears to
the court to have been knowingly concerned in thieti@vention to
take such steps as the court may direct for resgotihe parties to
the position in which they were before the trangacivas entered
into.

(3) If, on an application made under subarticle ¢(hg court is
further satisfied that -

(a) profits have accrued to any person as a resuthef
contravention; or

(b) an investor has suffered loss or been otherwise
adversely affected as a result of that contravemntio

the court may order the person responsible forctir@ravention to
pay into court such sum as appears to it to behasing regard to
the extent of the profit, loss or adverse effectafsresaid, and
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order such sum to be paid out as the court mayttmethe persons
who have entered into transactions as a resulthdéhwprofits have
accrued or losses or adverse effects have beerersdffas
aforesaid.

(4) For the purposes of this article the court mageo the
production by any person of such accounts and tloipion of
such information, and verified in such manner, las tourt may
deem appropriate.

(5) The provisions of this article shall be withqutejudice to
any right of any aggrieved person to bring procagdidirectly in
respect of any right such person may otherwise liagdependently
of the competent authority.

22. (1) Any person who contravenes or fails to complythwi Offences.
any of the provisions of articles 3, 4, 9, 10, 138, 15 or 26 or of Qg‘egggg%
article 13 as applied by article 14, or of articlE3, 14 or 15 as * o
applied by articles 17 and 17D, or of any courterrchade under
article 21 or of any regulations made under arscl® or 31, or
contravenes or fails to comply with any conditiahligation,
requirement, directive or order made or given undey of the

provisions of this Act, shall be guilty of an offesn

(2) Any person who for the purposes of, or pursuantany of
the provisions of this Act or of any regulationsdeahereunder, or
any condition, obligation, requirement, directivearder made or
given as aforesaid, furnishes information or makestatement
which he knows to be inaccurate, false or mislegdim any
material respect, or recklessly furnishes inforrmator makes a
statement which is inaccurate, false or misleadingny material
respect, shall be guilty of an offence.

(3) Any person who is knowingly a party to the cangy on of
any investment service or of any activity by a eotive investment
scheme with a fraudulent intent or for a fraudulpuatpose, shall be
guilty of an offence.

(4) Any person who by any statement, promise or das¢
which he knows to be misleading, false or deceptimeby any
dishonest concealment of material facts, or byrdukless making
(whether dishonest or otherwise) of any statemendémise or
forecast which is misleading, false or deceptiveduces or
attempts to induce another person to enter intoff@r to enter into
an investment agreement, shall be guilty of anrofée

(5) Any person who with intent to avoid detection tfe
commission of an offence under this Act removesstdeys,
conceals or fraudulently alters any book, docunmm@ndther paper,
shall be guilty of an offence.

(6) Any person who intentionally obstructs a pergxercising
rights conferred by this Act shall be guilty of affence.

23. A person guilty of an offence under the provisiook Penalties.
article 22 shall be liable on conviction to a fieulta) not Qg‘egggg%{
exceeding four hundred and sixty-five thousand aight hundred | N 425 of 2007.

and seventy-four euro and sixty-eight cents (468,88) or to a
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term of imprisonment not exceeding four years,coboth such fine
and imprisonment, unless such fine or term of impnment is
otherwise imposed under article 12(5).

24. (1) No proceedings for an offence under this Actlisha
commenced without the consent of the Attorney Gaher

(2) The provisions of this Act shall not affect amyiminal
proceedings that may be competent under any o#ver |

25. (1) If it appears to the competent authority thgpeason
who holds or who held a licence, or any other persbas
contravened any of the provisions of this Act oraofy regulations
made under this Act or has contravened or faileddmply with
any condition, obligation, requirement, Investm&mtrvices Rules,
directive or order made or given under any of the@vjsions of this
Act, the competent authority may publish a stateimerhat effect.

(2) Nothing in this article shall restrict or othess prejudice
the powers of the competent authority under artidé4).

26. (1) Information obtained by the competent authoatyby
its officers, employees or agents, as well as Ispéttors, auditors
and experts engaged by the competent authoritthieopurposes of,
or pursuant to, any of the provisions of this Aot, of any
Investment Services Rules or regulations made theter, or in the
discharge of any functions under any of the saiovjmions, shall
be treated as confidential and protected by thg déiprofessional
secrecy, and shall not be disclosed to any othesqe except in
the following cases:

(a) where the disclosure is required for the detection
prevention or prosecution of criminal offences unde
the criminal provisions of this Act or any othertAc

(b) where the information is disclosed with a viewthe
institution of, or otherwise for the purposes ofyan
proceedings by the competent authority before any
court under this Act;

(c) where the information is disclosed in civil or
commercial proceedings in relation to the bankryptc
or dissolution and consequential winding up by the
Court of a licence holder, provided such informatio
does not concern third parties and is necessaryhior
carrying out of the proceedings, or is disclosedato
overseas body responsible for the liquidation and
bankruptcy of a person holding a licence or an
equivalent authorisation from a European regulatory
authority or an overseas regulatory authority;

(d) where a summary or collection of the informatien i
prepared or supplied in such a way as not to enthiele
identity of any persons to whom the information
relates to be ascertained;

(e) where the information is disclosed to an auditdreve
such disclosure would assist him in the exercishisf
functions under article 18;
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(f) where the information is provided to the Centrank
of Malta or to the Listing Authority under the
Financial Markets Act in the exercise of theicap.345.
respective functions in terms of law; and

(g) where the information is provided to such othezdlb
or overseas regulatory, judicial or enforcement
authorities in the pursuance of serious concernsa of
regulatory or criminal nature:

Provided that this article shall not prevent thenpetent
authority from exchanging or transmitting confidiahinformation
in accordance with the Directive and with other éZitives of the
European Community applicable to licence holderssdit
institutions, pension funds, UCITS, insurance arthsurance
intermediaries, insurance undertakings, regulatedkats or
market operators:

Provided further that this article shall not prewvehe
competent authority from using such information fother
purposes where the body or person communicatingrimétion to
the competent authority consents thereto.

(2) Without prejudice to the cases covered by crahiaw, any
confidential information received by bodies or natluor legal
persons within the meaning of Article 58 of the éutive shall only
be used in the performance of their duties andtlierexercise of
their functions. In addition, such information ie be used
specifically for the purpose for which such infortien was
provided to them and, or in the context of admir@sve or judicial
proceedings specifically related to the exercis¢hoke functions:

Provided that where a body or person communicating
information to the competent authority consentsréte, such
information may be used by the competent authofatyother
purposes.

(3) The provisions of this article and of articles &nd 17D of
this Act shall not preclude the competent authoritgm
transmitting to the Central Bank of Malta, the Epean System of
Central Banks and the European Central Bank, iir ttegpacity as
monetary authorities, and, where appropriate, toeotpublic
authorities responsible for overseeing payment sadlement
systems, confidential information intended for fherformance of
their functions.

MISCELLANEOUS

27. The competent authority and any member, officer @kclusion of

i liability.
employee of the competent authority, and any otherson Amended by:

appointed to perform a function under this Act,uorder any xxv1995.432;

Investment Services Rules or regulations made treder, shall XX.2007.79.
not be liable in damages for anything done or omditto be done in

the discharge or purported discharge of any fumiander this

Act, or any Investment Services Rules or regulasiaforesaid,

unless the act or omission is shown to have beer do omitted to

be done in bad faith.
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28. A notice or other document to be given or servedaurthis
Act, or any Investment Services Rules or regulasianade
thereunder, shall be deemed to have been duly giveserved on a
person if -

(a) it has been delivered to him; or

(b) it has been left at the address furnished by hanthe
competent authority, or to his last known address;

(c) if it has been sent to him by post or by telef&aiay of
the aforesaid addresses; or

(d) in the case of a body of persons, whether corgooat
unincorporate, or of a scheme or of a trust, ihas
been given or served in any of the manners afodesai
to or on a secretary, clerk, manager, trustee eirth
equivalent, or to any member of the governing body
an appointed representative.

29. (Deleted by: XX. 2007.81.).

30. (1) Expatriate officers and employees of any licence
holder and the licence holder shall be exempt ftbm provisions
of the Social Security Act, in respect of remunésatpaid or
attributed to such officers and employees by tkerice holder for
services rendered exclusively in a managerial cédpawr in a
function requiring special expertise which is nogngrally
available in Malta.

(2) In order to obtain the exemption provided for saybarticle
(1), the licence holder shall apply to the Depaminfor Social
Security identifying the officers and employees cemed together
with such proof as the department may require thatconditions
of that sub-article are satisfied.

(3) Personal belongings and effects of an expatridfieer or
employee of a licence holder imported by him intalid, not later
than six months from his first taking up residenskeall be exempt
from customs duty:

Provided that duty shall become payable on anything
imported free of duty and subsequently sold, assigor otherwise
transferred to a person resident in Malta.

(4) Furniture, equipment and other material requided a
licence holder and imported into Malta for its owse and purpose
shall be exempt from customs duty:

Provided that duty shall become payable on anything
imported free of duty and subsequently sold, assigor otherwise
transferred to a person resident in Malta.

(5) For the purposes of this article, "expatriate€ans an
individual who is not a national of Malta, who hlasen posted to
Malta from abroad or recruited directly from abraadorder to be
employed by a licence holder, whose mission in Makh of a
temporary nature and who has maintained the ceafrkis
economic interests outside Malta.
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31. (1) A body corporate, formed, incorporated or regjietl Continuance of

in a country outside Malta (hereinafter referrecato"foreign body L%?iggr:tgdy

corporate”), and carrying on the business of aeotiVe investment ggituted by:
scheme, which is similar in nature to a body cogteras known XVil. 2002.153.

under the laws of Malta (hereinafter referred to"bBsal body
corporate"), and which would, if it were such a &dody
corporate qualify to be authorised or recognised a®llective
investment scheme under this Act, may, subjecthi gpecific
approval and authorisation of the competent autiobe continued
as a collective investment scheme under this Act ander the
applicable laws of Malta.

(2) The continuance of a foreign body corporate Ishat take
place unless such continuance (or similar procéssluding
conversion) is permitted by the applicable lawstloé foreign
jurisdiction and is in accordance with such prowiss thereof as
may bring about such continuance (or similar pretes

(3) Continuance may only take place if it is allowby the
statute or equivalent instrument of the foreign ypedrporate to so
continue, and if it is approved in accordance with procedure, if
any, established therein or in the applicable lawh® foreign
jurisdiction for this purpose.

(4) The continuance of a foreign body corporate &xcal body
corporate shall be effected by an instrument of tcmmance
containing, in addition to the declarations relagito the
continuance, the equivalent of a memorandum anttleg or
equivalent constitutive document as may be requinmgthis Act or
other applicable laws of Malta for the registratiohsuch body
corporate in accordance with the type of local bagyporate in
which it is to be continued, and showing on theefaé it that the
continuance has been approved as provided in thidea

(5) The delivery of the instrument of continuance tioe
Registrar of Companies shall, for all purposeshef laws of Malta,
be equivalent to the delivery of a deed of parthmépsor of a
memorandum and articles of a company, as the cagebm, as if it
were a local body corporate to be registered umitisrAct; and the
Registrar shall treat it accordingly.

(6) Upon the delivery of the instrument of continaarand its
registration under this Act the body corporate kleabse to be a
body corporate under the jurisdiction of its prewsoregistration
and shall continue its corporate existence underldlws of Malta,
and shall retain all its assets, rights and liaigi§.

(7) Where continuance as aforesaid entitles or meguihe
body corporate to redeem the interest of dissenp@gons whose
approval is required, such interest may be redeeomesluch terms
as may be agreed or as the courts in Malta mageomand of either
party, establish.

(8) (@ A local body corporate carrying on business as a

collective investment scheme authorised or othezwis
falling within the meaning of this Act, may, subjdo
the specific approval and authorisation of the

competent authority, be continued as a foreign body
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corporate, and the foregoing provisions of thiscdet
shall applymutatis mutandis.

(b) A local body corporate shall not cease to be alloc
body corporate subject to Maltese jurisdiction Ltite
Registrar has received notice in writing of the
continuance (or other process) made as aforesald an
unless and until, being satisfied that the requiats
of this article have been complied with, the Remist
has registered such continuance and has, in
consequence thereof and by virtue of this article,
struck the name of the company off the register.

(9) The Minister may, acting on the advice of thempetent

authority, make regulations for the better carryiogt of the
provisions of this article.

FIRST SCHEDULE

(Artcle 2)
Services
1. Reception and Transmission of Orders in relatmone or

more instruments

The reception from a person of an order to buyl, aesubscribe

for instruments and the transmission of that oribea third party
for execution.

2. Execution of orders on behalf of other persons
Acting to conclude agreements to buy, sell or suibgcfor one

or more instruments on behalf of other persons.

3. Dealing on own account
Trading against proprietary capital resulting imnctusion of

transactions in one or more instruments.

4. Management of Investments
Managing or agreeing to manage assets belongirantdher

person if those assets consist of or include onmane instruments
or the arrangements for their management are shahthe person
managing or agreeing to manage those assets hesetlon to
invest any of those assets in one or more instrasnen

Management of Investments may also constitute #tecsion or

agreement to select, on a discretionary basis,rumnsénts by
reference to which benefits are wholly or partlyphle under a
contract of insurance falling within class Il nked long term of
the Second Schedule to the Insurance Business Act.

5. Trustee, Custodian or Nominee Services

(a) Acting as trustee, custodian or nominee holderaof
instrument, or of the assets represented by or
otherwise connected with an instrument, where the
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person acting as trustee, custodian or nomineeehold
is so doing as part of his providing any investment
service in paragraphs 1, 2, 3, 4 or 6 of this Sahed

Provided that for the purposes of this sub-paragrap

any person who is authorised or otherwise exempt
from authorisation in the terms of article 43 orA48f

the Trusts and Trustees Act shall not by virtue @&fap.331.
holding such assets be required to have a licence i
terms of this subparagraph if such person does not
provide an investment service and delegates all
activities which are investment services in ternfs o

this Act to a person who is licenced to provide lsuc
services; or

(b) Holding an instrument or the assets representedrby
otherwise connected with an instrument as nominee,
where the person acting as nominee is so doing on
behalf of another person who is providing any
investment service in this Schedule or on behalfof
client of such person, and such nominee holding is
carried out in relation to such investment service:

Provided that for the purposes of this paragraph an
person who is authorised or otherwise exempt from
authorisation in the terms of article 43 or 43Athé
Trusts and Trustees Act shall not by virtue of hodd
such assets be required to have a licence in tefms
this Act.

(c) Acting as trustee or custodian in relation to a
collective investment scheme.

6. Investment Advice

Giving, offering or agreeing to give, to personstheir capacity
as investors or potential investors or as agentafolinvestor or
potential investor, a personal recommendation speet of one or
more transactions relating to one or more instruien

For the purposes of this paragraph, a "personameeendation”
shall mean a recommendation presented as suitabliné person
to whom it is addressed, or which is based on aidemation of the
circumstances of that person, and must constitute a
recommendation to take one of the following steps:

(a) to buy, sell, subscribe for, exchange, redeemd ool
underwrite a particular instrument;

(b) to exercise or not to exercise any right conferbgda
particular instrument to buy, sell, subscribe for,
exchange, or redeem an instrument;

(c) to select one or more instruments by reference to
which benefits are wholly or partly payable under a
contract of insurance falling within the meaning of
class Il - ‘linked long term’, of the Second Scluéel

to the Insurance Business Act. Cap. 403.

A recommendation is not a personal recommendatfahis
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issued exclusively through distribution channelgmthe public.

7. Underwriting of instruments and, or placing o§tiruments
on a firm commitment basis

The underwriting or placing of instruments suchtttiee person
providing the service assumes the risk of bringangew securities
issue to the market by buying the issue from thsués thereby
guaranteeing the sale of a certain number of shar@ssestors

8. Placing of Instruments without a firm commitméraisis

The marketing of newly-issued securities or of séms which
are already in issue but not listed, to specifiedspns and which
does not involve an offer to the public or to eiigtholders of the
issuer’s securities’ - without assuming the riskgofaranteeing the
sale of a certain number of shares by buying tha&tike securities
from the issuer.

9.  Operation of a Multilateral Trading Facility

The operation of a multilateral system which brirtggether
multiple third party buying and selling interestsinstruments - in
the system and in accordance with non-discretionaguirements -
in a way that results in a contract.

SECOND SCHEDULE

(Article 2)
Instruments
1. Transferable Securities.

Those classes of securities which are negotiabl¢hencapital
market and include:

(a) shares in companies and other securities equivaten
shares in companies, partnerships or other entitied
depository receipts in respect of shares;

(b) bonds or other forms of securitised debt, inclgdin
depository receipts in respect of such securities;

(c) any other securities giving the right to acquiresell
any such transferable securities or giving risa tash
settlement determined by reference to transferable
securities, currencies, interest rates or yields,
commodities or other indices or measures.

2. Money Market Instruments.

Those classes of instruments which are normallytdeaon the
money market, such as treasury bills, certificatésleposit and
commercial papers and excluding instruments of pentn

3. Units in collective investment schemes.

4 Options, futures, swaps, forward rate agreemantsany
other derivative contracts relating to securitiestrencies, interest
rates or yields, or other derivative instrumenisafcial indices or
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financial measures which may be settled physicatlin cash.

5.  Options, futures, swaps, forward rate agreemants any
other derivative contracts relating to commoditteat must be
settled in cash or may be settled in cash at thompf one of the
parties (otherwise than by reason of a defaulttbeotermination
event).

6.  Options, futures, swaps, and any other derivatimetracts
relating to commodities, that can be physicallytlsetprovided that
they are traded on a regulated market, within theamning of the
Financial Markets Act and, or a Multilateral TradiRacility within
the meaning of the First Schedule.

7. Options, futures, swaps, forwards and any otheivdtive
contracts relating to commodities, that can be jptaly settled,
are not for commercial purposes, are not includearticle 6 of
this Schedule, and, which have the characteristit®ther
derivative instruments, having regard to whethnter alia, they
are cleared and settled throughout recognized rlgadrouses or
are subject to regular margin calls.

8. Derivative instruments for the transfer of cremsk.

9. Rights under a contract for differences or unaley other
contract the purpose or intended purpose of whectoisecure a
profit or avoid a loss by reference to fluctuatidnsthe value or
price for property of any description or in an ider other factor
designated for that purpose in the contract.

10. Options, futures, swaps, forward rate agreemants any
other derivative contracts relating to climatic idrles, freight
rates, emission allowances or inflation rates drestofficial
economic statistics that must be settled in casmay be settled in
cash at the option of one of the parties (othenilsa by reason of
a default or other termination event), as well ag ather derivative
contracts relating to assets, rights, obligatioimgices and
measures not otherwise mentioned in this Scheawliech have the
characteristics of other derivative instrumentsyihg regard to
whether, inter alia, they are traded on a regulatadket within the
meaning of the Financial Markets Act or a Multiledé Trading
Facility within the meaning of the First Schedudee cleared and
settled through recognized clearing houses or abgest to regular
margin calls.

11. Certificates or other instruments which confeppgerty
rights in respect of any instrument falling withtims Schedule.

Cap. 345.

12. Foreign exchange acquired or held for investment

purposes.



